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Attorneys for Plaintiffs and the Putative Class 
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA – SANTA ANA DIVISION 

 

BRADLEY B. LARSEN, as Trustee of 
the BRAD AND CINDY LARSEN 
LOVING TRUST; JIMMY R. BUNCH, 
JR., an Individual; STEPHEN J. 
WOODWARD, an Individual; SUN 
HOLDINGS, LLC, a New Mexico 
Limited Liability Company;  DANIEL 
TODD, an Individual, and DOES 1-10, 
 

Plaintiffs, 
 

vs. 
 
COLDWELL BANKER REAL 
ESTATE CORPORATION, a 
California corporation, doing business 
as COLDWELL BANKER 
COMMERCIAL AFFILIATES, INC.; 
COLDWELL BANKER REAL 
ESTATE, LLC, a California limited 
liability company and DOES 1-10 , 
 

Defendants. 
 

 CASE NO. SACV 10-00401 AG 
(MLGx) 
 
SECOND AMENDED CLASS 
ACTION COMPLAINT FOR: 
 
1.  Negligence; 
 
2.  Fraud; 
 
3.  Negligent Misrepresentation; 
 
4.  Unfair Business Practices; 
 
5.  False Advertising ; and  
 
6.  Aiding and Abetting 
 
DEMAND FOR JURY TRIAL 
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INTRODUCTION 

1. Coldwell Banker Real Estate Corporation (“Coldwell Banker”) is a 

name widely known and trusted by the American public.  Real Estate Partners, Inc. 

(“REP”) is not.  Yet, by making thousands of cold calls from its Orange County 

boiler rooms, REP managed to entice members of the public to invest approximately 

$55 million into its fraudulent, unregistered real estate-related security investments 

(the “Fraudulent Scheme”).  How could that have happened?  REP perpetrated this 

fraud by obtaining a Coldwell Banker franchise (Coldwell Banker Commercial Real 

Estate Partners (“CB/REP”)) which it used as an alter ego to market and sell its 

investments through scripted cold calls and false written and oral representations.  

Using the CB/REP franchise, REP began regularly identifying itself to potential 

investors as Coldwell Banker, and falsely representing that the investments CB/REP 

was selling on its behalf were associated with and backed by Coldwell Banker; a 

name the public knew and trusted.   

2. As an abundance of documentation authored and/or received by 

Coldwell Banker proves, Coldwell Banker clearly knew that REP purchased a 

Coldwell Banker franchise solely to perpetrate the Fraudulent Scheme.  Despite 

language in its standard franchise agreement which expressly forbade the use of its 

name in the sale of securities (or “real estate syndicating”), Coldwell Banker not 

only affirmatively authorized the use of its name by CB/REP and REP in the sale of 

its investment funds but, in fact, even expressly required CB/REP and REP to pay it 

royalty and advertising fees based on gross revenues from the investments.  It did so 

without bothering to confirm that CB/REP or REP were licensed to sell securities 

(they were not), or that the securities CB/REP and REP were selling using the 

Coldwell Banker name were even registered.  According to deposition testimony, 

senior Coldwell Banker officers also reviewed and approved written marketing 

materials containing blatantly and obviously false and misleading information with 

respect to the relationship between CB/REP, REP and Coldwell Banker.  
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Furthermore, not only did Coldwell Banker affirmatively enable CB/REP and REP‟s 

Fraudulent Scheme from its inception, but over the course of several years, it 

continued to allow the use of its name in connection with said funds despite 

inquiries from consumers, criminal investigations into REP‟s actions, and clear 

evidence of REP‟s fraudulent misrepresentations to the public concerning Coldwell 

Banker‟s involvement.  It did so for one simple reason: profit.  Coldwell Banker 

stood idly by as more and more people were bilked because it was profiting from the 

Fraudulent Scheme. 

3. This class action lawsuit seeks to recover the losses suffered by the 

investors in the REP funds from the company that knowingly made these losses 

possible - Coldwell Banker.  By permitting REP and CB/REP to misuse its name 

and misrepresent its involvement in the Fraudulent Scheme, Coldwell Banker 

ratified their conduct, and made CB/REP and REP its ostensible agents.  Coldwell 

Banker‟s acts and omissions aided and abetted CB/REP and REP‟s unlawful and 

fraudulent conduct.  Absent Coldwell Banker‟s initial enabling and ongoing actions 

and inaction - including its failure to come clean to the Texas State Securities Board 

regarding its knowledge concerning the Fraudulent Scheme and the integral role the 

Coldwell Banker name had in that fraud - the class members never would have 

invested their money in the first place. 

DEFINITIONS 

4. The following definitions apply herein unless otherwise stated: 

a. “Coldwell Banker,” “Coldwell” and “Defendants” mean and 

refers to each of the following, and both of them: (1) COLDWELL BANKER 

REAL ESTATE CORPORATION, a California corporation; and (2) COLDWELL 

BANKER REAL ESTATE, LLC, a California limited liability company. 

b. “CB/AS” means and refers to Coldwell Banker Commercial 

American Spectrum. 
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c. “Committee” means and refers to the Joint Equity Committee of 

Investors of Real Estate Partners, Inc. in the United States Bankruptcy Court for the 

Central District of California – Santa Ana Division (the “Bankruptcy Court”), Case 

No. 8:07-13239 TA, jointly administered with Case Nos. 8:07-13239 TA through 

8:07-13246 TA.  The Committee is a creditors‟ committee comprised of nine (9) 

members who are defrauded investors. 

d. “Class Members” and/or “Investors” means and refers to the 

people and entitles described in the Class Definition, set out below, which includes 

Plaintiffs. 

e. “Fraudulent Scheme” means and refers to the REP “Investment 

Funds” described in this Complaint. 

f. “Investments” and/or “Investment” means the money solicited 

by CB/REP and paid to them by Class Members and Plaintiffs to purchase an 

interest in any of the REP Investment Funds. 

g. “Investment Funds” means and refers to the following REP 

funds: “INCOME FUND I”; “INCOME FUND II”; “INCOME FUND III”; “UNIT 

INVESTMENT BUSINESS TRUST I”; “UNIT INVESTMENT BUSINESS 

TRUST II”; “EQUITY FUND” and “GROWTH FUND.”   

h. “OCC” means and refers to Orange Coast Commercial, Inc., the 

franchisee of Coldwell Banker doing business as Coldwell Banker Commercial REP 

(“CB/REP”). 

i. “PPM” means and refers to the respective Investment Funds‟ 

Private Placement Memoranda. 

j. “Plaintiffs” means and refers to each and all of the following: (1) 

Bradley B. Larsen, as Trustee of the Brad and Cindy Larsen Loving Trust; (2) 

Jimmy R. Bunch, Jr., an individual; (3) Stephen J. Woodward, an individual; (4) 

Sun Holdings, LLC, a New Mexico Limited Liability Company, and (5) Daniel 

Todd, an individual. 
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PARTIES 

5. Plaintiff Bradley B. Larsen, and the Brad and Cindy Larsen Loving 

Trust (referred to collectively as “Larsen”), are residents of and domiciled in the 

State of Washington.  The Larsens, through the trust, invested $250,000 in the 

Fraudulent Scheme.  Mr. Larsen is also the Chairman of the duly appointed 

Committee and its related entities, in the matter entitled: In re Real Estate Partners, 

Inc., and its Related Entities, currently pending in the United States Bankruptcy 

Court for the Central District of California – Santa Ana Division (the “Bankruptcy 

Court”), Case No. 8:07-13239 TA, jointly administered with Case Nos. 8:07-13239 

TA through 8:07-13246 TA
1
.  The Committee is a creditors‟ committee comprised 

of nine (9) members who are defrauded investors, and members of the putative 

class.  Plaintiff Jimmy R. Bunch, Jr., (“Bunch”) is a resident of and domiciled in the 

State of Ohio.  Plaintiff Stephen J. Woodward (”Woodward”) is a resident of and 

domiciled in the State of Colorado.  Plaintiff Sun Holdings, LLC, (“Sun”) is a New 

Mexico limited liability company with its principal place of business in the State of 

New Mexico.  Plaintiff Sun Holdings, LLC's sole members are Cliff Freeman and 

James Newlun, who both reside and are domiciled in New Mexico.  Bunch, 

Woodward and Sun are also members of the Committee, and invested $240,000, 

$260,000, and $170,000, respectively, in the Fraudulent Scheme.  Plaintiff Daniel 

Todd (“Todd”) is a resident of and domiciled in the State of Texas.  He is not a 

member of the Committee, but invested $100,000 in the Fraudulent Scheme. 

6. Plaintiffs are informed and believe, and based thereon allege, that at all 

times relevant herein, Defendant Coldwell Banker Real Estate Corporation was a 

corporation organized under the laws of the State of California, with its headquarters 

and principal place of business in Parsippany, New Jersey, doing business as 

                                           

1
 The Chapter 11 Plan for Liquidation was confirmed by the Bankruptcy Court on March 8, 2011. 
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Coldwell Banker Commercial Affiliates, Inc., and converted to Coldwell Banker 

Real Estate, LLC, a California limited liability company, on July 2, 2007. 

7. Plaintiffs are informed and believe, and based thereon allege, that 

Defendant Coldwell Banker Real Estate, LLC is a limited liability company 

organized under the laws of the State of California, with its headquarters and 

principal place of business in Parsippany, New Jersey, and is the successor in 

interest to Coldwell Banker Real Estate Corporation. 

8. Plaintiffs are ignorant of the true names and capacities of those 

defendants sued herein as DOES 1 through 10, and therefore sue these defendants 

by those fictitious names.  Plaintiffs will seek leave to amend this Complaint to 

allege the true names and capacities of DOES 1 through 10 when the same have 

been ascertained (Coldwell Banker Real Estate Corporation and DOES 1-10 will 

sometimes be collectively referred to as “Coldwell Banker” or “Defendants”). 

9. Plaintiffs are informed and believe, and based thereon allege, that each 

of the Defendants was, and is, the agent, partner, joint venturer and co-conspirator 

of each of the other Defendants, and all of the things alleged to have been done by 

Defendants were done in the capacity of each other, and as agent, partner, joint 

venturer and co-conspirator of each other.  Plaintiffs are further informed and 

believe, and based thereon allege, that Defendants are the alter egos of one another. 

JURISDICTION AND VENUE 

10. As described above, Defendants Coldwell Banker Real Estate 

Corporation and Coldwell Banker Real Estate LLC, respectively, were formed under 

the laws of the State of California.  Defendants‟ principal place of business is New 

Jersey, and New Jersey is where Defendants maintain their headquarters and is the 

location from which their officers direct, control, and coordinate their activities. 

11. This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 

1332(d)(2) because the matter in controversy, upon information and belief, exceeds 

$50,000,000, and at least $75,000 for one or more Plaintiff, exclusive of interest and 
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costs, and because this is a class action involving more than 100 class members in 

which certain of the class members and Defendants are citizens of different states. 

12. Pursuant to 28 U.S.C. §1391(a), venue is proper in this district because 

a substantial part of the events or omissions giving rise to the claims occurred within 

this district and because Coldwell Banker is subject to personal jurisdiction in this 

district at the time of commencement of this action. 

SUMMARY 

13. Coldwell Banker is one of the nation‟s oldest and largest premier real 

estate companies, and is a household name with franchises across the globe.  Among 

other things, Coldwell Banker is in the business of franchising what it terms its 

“Coldwell Banker Commercial System” nationwide.  Coldwell Banker defines the 

system as being “…developed by Franchisor [i.e., Coldwell Banker] for franchising 

the operation of commercial real estate offices, including the use and promotion of 

the Coldwell Banker Commercial Marks, copyrights, trade secrets, confidential 

ideas, and other marketing and management methods, materials and procedures.”  In 

turn, Coldwell Banker defines the Coldwell Banker Commercial Marks as 

“trademarks, service marks, copyrights and trade dress that Franchisor authorizes 

Franchisee to use from time to time…” 

14. Coldwell Banker, utilizing its venerable name, its advertising materials, 

its logo, and uniform signage in every Coldwell Banker location, has created the 

appearance to consumers that every Coldwell Banker location and/or franchisee is 

part of a single, nationwide business.  There is no conspicuous notation posted in 

any Coldwell Banker location that would indicate to the average, reasonable 

consumer that Coldwell Banker franchises operated by others were not part of a 

singular, nationwide Coldwell Banker business.  Plaintiffs believed that they were 

receiving services from a singular, nationwide Coldwell Banker business and that 

Coldwell Banker stood behind the CB/REP location with which they dealt and the 

REP investments that they ultimately made.   
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How and Why REP Obtained a Coldwell Banker Franchise 

15. In or about September of 2000, REP purchased the Coldwell Banker 

Commercial American Spectrum (“CB/AS”) franchise.  Three months later, REP 

filed for a fictitious business name statement, for the name “Coldwell Banker 

Commercial REP, Inc.”   

16. Plaintiffs are informed and believe that Coldwell Banker did not 

perform sufficient due diligence with respect to REP or its shareholders prior to 

REP purchasing the CB/AS franchise, and that had they done so, they would not 

have allowed REP or its shareholders to purchase a Coldwell Banker franchise at all.  

As discussed in greater detail below, virtually from the beginning of the CB/AS 

franchise relationship, REP began violating the terms of the franchise agreement to 

the point that, from 2000-2003, Coldwell Banker put REP and/or CB/AS on notice 

that it was in violation of its franchise agreement on numerous occasions and even 

sent REP and/or CB/AS a Notice of Intent to Terminate in October of 2002. 

17. Furthermore, in October 2002, an individual by the name of Jeffrey 

Williams filed a lawsuit against REP, its officers (including Davenport and 

Thompson) and CB/AS for securities fraud in the United States District Court, 

Central District of California, Case No. SACV 02-0997 DOC (MLGx) (the 

“Williams Action”).  The complaint alleged, inter alia, that all Defendants, 

including REP and CB/AS, issued, offered and sold interests in a limited liability 

company called “Real Estate Partners Venture Fund 1” ( the “Venture Fund”) in 

which Williams invested $220,000, and stated claims for securities violations, fraud, 

breach of fiduciary duty, negligent misrepresentation, negligence and conversion.  

Williams alleged that the Venture Fund was advertised on CB/AS‟s website and that 

the CB/AS website contained a link to the Fund‟s PPM.  The Williams Action was 

actively litigated until September 23, 2003, when Plaintiffs are informed and believe 

and based thereon allege, that the case was settled. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

H:\NSLAW\Clients\Joint Equity Committee\Pleadings\Initial 

Pleadings\2nd AC Final 3.29.11.doc 
9 SACV 10-00401 AG (MLGx) 

SECOND AMENDED CLASS ACTION COMPLAINT 
 

18. Plaintiffs are informed and believe, and based thereon allege, that 

counsel for Williams sent Coldwell Banker a litigation hold letter in connection with 

the Williams Action and that, as a result, Coldwell Banker was explicitly aware of 

the litigation against REP, its principals, and CB/AS.  Irrespective, however, had 

Coldwell Banker done any due diligence whatsoever, it would easily have 

discovered the Williams securities fraud Action then pending against REP, its 

principals, and its franchisee CB/AS.  Plaintiffs are informed and believe, and based 

thereon allege, that Coldwell Banker either conducted no such due diligence, or was 

aware of the Williams Action for securities fraud against REP, Davenport, CB/AS 

and others but was unconcerned.  Regardless, notwithstanding the problems 

surrounding the CB/AS franchise, REP‟s failure to abide by the terms of the 

franchise agreement from the outset, and the securities fraud litigation actively 

pending against REP, Davenport, and CB/AS; in April of 2003 Coldwell Banker 

inexplicably entered into two new Commercial Franchise Agreements (collectively 

the “Franchise Agreement”) with an entity known as Orange Coast Commercial, 

Inc. (“OCC”), a real estate brokerage.  The OCC franchise was 40.5% owned by 

REP, its majority shareholder and did business as Coldwell Banker Commercial 

REP (“CB/REP”).  OCC formally changed its name to Coldwell Banker 

Commercial REP, with Coldwell Banker‟s approval, in or about July 2003 and shall 

be referred to hereafter as CB/REP.     

19. Plaintiffs are informed and believe, and based thereon allege, that the 

only reason REP, through CB/REP, entered into two Franchise Agreements with 

Coldwell Banker was that REP had two locations, one in Irvine and another in 

Newport Beach, making two franchises necessary.  However, for all intents and 

purposes, REP and the CB/REP franchises operated as a single united venture, and 

any distinction between REP and CB/REP is illusory and pure legal fiction.  Since 

approximately September 2000, REP held itself out to the public as CB/REP with 

Coldwell Banker‟s knowledge and consent.  Plaintiffs are informed and believe that 
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REP and CB/REP‟s funds were commingled, that corporate formalities were not 

followed by CB/REP, that CB/REP was not adequately capitalized, that transactions 

between the two entities were not conducted at arm's length, and that CB/REP failed 

to maintain adequate corporate records.  In addition, CB/REP employees were paid 

by REP rather than CB/REP, there was a huge overlap in ownership, staff and 

directors between the two entities, both used the same office space, and REP 

employees routinely used a cbcrep.com email address and deliberately told members 

of the public that CB/REP was its wholly owned subsidiary or that it in fact was 

CB/REP.  As such, CB/REP was a mere shell or cover for REP and had no function 

other than to act as an instrumentality or conduit for a single venture, the REP 

Fraudulent Scheme.  In light of the unity of interest between the two, CB/REP was 

the alter ego of REP, making any distinction between the two virtually impossible.  

For this reason, the terms REP and CB/REP shall be used interchangeably 

throughout the complaint going forward, but shall have the same meaning, unless 

stated otherwise.   

20. Beginning in or around January 2003, and continuing until 

approximately October of 2006, Coldwell Banker enabled and allowed CB/REP to 

orchestrate and actively participate in the Fraudulent Scheme, and did in fact 

defraud approximately 1,600 Class Members in the United States out of 

approximately $55 million.  This Fraudulent Scheme was built around, and 

depended upon, CB/REP‟s use of the Coldwell Banker name (with Coldwell 

Banker‟s permission) in cold call scripts and promotional literature (i.e. sales 

brochures, PPM‟s, websites, emails, dividend checks and other written 

correspondence) used to sell shares (aka unregistered securities) in one of seven 

REP Investment Funds to the Class Members.  The Class Members were uniformly 

told that their monetary investment would be used to acquire and manage Coldwell 

Banker real estate investment properties throughout the United States.   

Case 8:10-cv-00401-AG  -MLG   Document 35    Filed 03/29/11   Page 10 of 72   Page ID
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21. Plaintiffs are informed and believe that Coldwell Banker was 

remunerated by CB/REP in a number of ways, including but not limited to Coldwell 

Banker‟s receipt of franchise fees, advertising fees and commissions which 

Plaintiffs are informed and believe were paid from proceeds of the Class Members‟ 

investments. 

22. The Fraudulent Scheme eventually resulted in regulatory 

investigations, first by the Texas State Securities Board, and ultimately by the 

United States Securities and Exchange Commission (the “SEC”), which filed suit 

against REP, the Investment Funds, and the REP principals for violations of federal 

securities laws on September 6, 2007, in the United States District Court, Central 

District of California, Case No. SACV 07-1022 AG (RNBx) (the “SEC Action”).  

Among the relief sought in the SEC Action was a disgorgement to the defrauded 

investors (i.e. the Class Members) of all ill-gotten gains from the Fraudulent 

Scheme, together with interest on said gains. 

23. On October 8, 2007, only one month after the SEC Action was filed, 

REP and the seven Investment Funds all filed voluntary Chapter 11 bankruptcy 

petitions (collectively the “REP Bankruptcy”).  Up until the time of filing, REP 

continued to assure Class Members that the Investment Funds were performing well 

and that an “exit strategy” was in place.  REP also sent out Schedule K-1s for the 

Investment Funds shortly before filing for bankruptcy.  As a result, Class Members 

continued to believe that their Investments were secure. 

24. On December 20, 2007, the Bankruptcy Court appointed the 

Committee to represent the 1,600 defrauded Investors in the REP Bankruptcy, the 

same Investors who comprise the Class Members in this action.  The Committee 

was tasked with attempting to recover the Class Members‟ Investments. 

25. In an ongoing effort to make the Class Members whole, in February 

2008, the Committee applied to the Bankruptcy Court for an order authorizing the 

law firm Buchalter Nemer (“Buchalter”) to act as counsel for the Committee.  The 
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Bankruptcy court approved the application and appointed Buchalter on April 3, 

2008. 

26. At that time, in light of the efforts of the SEC and the Committee to 

recover their Investments, the Class Members had no reason to believe that they 

needed to pursue individual or class claims against anyone. 

27. Once counsel was approved, the Committee began investigating 

potential claims of the Class Members, as a means of recovering the amounts said 

Members invested in the Investment Funds.  In connection therewith, the Committee 

began reviewing documents relevant to the case and concerning potential claims.  

During the course of its investigation, in approximately October 2008, the 

Committee first discovered evidence of Coldwell Banker‟s approval, knowledge, 

complicity and assistance in the Fraudulent Scheme of its franchisee CB/REP and 

franchisee owner REP.  What became evident was that the downfall of REP and the 

Investment Funds, and the loss of the Class Members‟ Investments, was not a result 

of fluctuations in the economy or market.  Rather, it was the inevitable result of 

CB/REP and REP‟s scheme to defraud the Class Members by inducing them to 

invest money in the Investment Funds through use of the “Coldwell Banker” name 

and commercial marks.  Coldwell Banker‟s express approval in allowing its name to 

be used in the Fraudulent Scheme, in exchange for royalty and advertising fees it 

received from franchisee CB/REP, and its owner and alter ego REP, and its failure 

to ensure that the Investment Funds being sold in its name by CB/REP were 

registered or that CB/REP and/or REP were licensed to sell securities or that the 

Investment Funds were properly registered, provided CB/REP and REP with the 

substantial assistance necessary to commit their fraudulent conduct, and make 

CB/REP and REP the ostensible agents of Coldwell Banker. 

28. A Final Judgment in the SEC Action was entered on September 2, 

2009, and the Court ordered disgorgement in the amount of $53,014,861.16 be made 
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to the Class Members pursuant to a reorganization or liquidation plan in the 

Bankruptcy Action.  To date, no such disgorgement has been made. 

29. Despite the Final Judgment in the SEC Action ordering the 

disgorgement of the monies invested by the Class Members, it became clear in the 

beginning of 2010 that the assets of REP, the Investment Funds, and the REP 

principals would be insufficient to make the Class Members whole.  As a result, and 

in light of Coldwell Banker‟s recently discovered complicity in the Fraudulent 

Scheme, the Committee first filed this suit on behalf of the Class Members against 

Coldwell Banker on April 2, 2010. 

30. As franchisor, by law and under the CB/REP Franchise Agreements, 

Coldwell Banker had significant powers, rights and responsibilities over franchisee, 

CB/REP and its owner REP, including, but not limited to: control of the use of the 

words “Coldwell Banker” and the Coldwell Banker marks (which were only 

supposed to be used by the franchisee CB/REP); initial and ongoing franchisee 

training programs; office location approval; periodic reporting requirements; rights 

to inspect and audit CB/REP and REP; and termination rights based on acts and/or 

offenses that are misleading to the public. 

31. As discussed above and throughout this complaint, Coldwell Banker 

was aware that REP‟s purpose, in obtaining the CB/REP franchise from Coldwell 

Banker, was to have CB/REP use the Coldwell Banker name in order to convince 

potential investors that the Investment Funds were a safe investment because they 

were backed by Coldwell Banker.  Coldwell Banker not only allowed REP to do so, 

both by granting the CB/REP franchises to REP and by expressly permitting the use 

of its name in connection with the Investment Funds (in violation of its own 

franchise agreement) and specifically approving written marketing materials, but 

even required CB/REP and REP to pay it royalty and advertising fees and 

commissions in connection with the Fraudulent Scheme.  In addition to other acts 

and omissions detailed herein, Coldwell Banker, intentionally, or by want of 
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ordinary care, caused consumers to believe that CB/REP and REP were its agents.  

An inequitable result would occur if CB/REP‟s acts were treated as the acts of that 

entity alone.  As such, both CB/REP and REP are the ostensible agents of Coldwell 

Banker, and Coldwell Banker is jointly and severally liable for the misconduct of 

CB/REP and its alter ego and parent REP. 

CLASS ACTION ALLEGATIONS 

32. This lawsuit is brought on behalf of the class of all persons and entities 

similarly situated, who are further specified in the class definition below.  This 

lawsuit is brought and may properly be maintained as a class action pursuant to 

Federal Rules of Civil Procedure, Rule 23 and other class action law. 

CLASS DEFINITION 

33. The proposed class is presently defined as follows:  

All persons and entities that paid money to invest in any of 

the following Investment Funds offered by CB/REP.  

Excluded from the Class are Defendants, their officers, 

directors, management employees, successors, and their 

wholly or partly owned subsidiaries or affiliated 

companies; class counsel and their employees and 

members all persons within the third degree of relationship 

to any of them and any judge who hears or decides any 

matter in this litigation. 

34. Plaintiffs reserve the right to amend or otherwise alter the class 

definitions presented to the Court at the appropriate time, or to propose sub-Classes. 

35. Plaintiffs are members of the Class. 

36. There is a well-defined community of interest among the Class 

Members, and the proposed Class is easily ascertainable, as alleged more 

specifically below. 
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37. Numerosity: The Class is so numerous that individual joinder of all 

members is impracticable.  While the exact number of Class Members is unknown 

to Plaintiffs at this time, on information and belief, it is alleged to be 1,600. 

38. Ascertainability: The number and identity of the Class Members can 

be obtained from Defendants‟ records and/or from the records of CB/REP which 

have already been obtained by the SEC.  Class Members may be notified by the 

pendency of the action by mail, email, the Internet, or published notice. 

39. Common Questions Predominate: Common questions of law and fact 

exist as to all Class Members, and predominate over any questions that affect only 

individual Class Members.  The common questions of law and fact include, but are 

not limited to: 

a. Whether Coldwell Banker knew, or should have known, that 

CB/REP and REP were identifying themselves as Coldwell Banker to Class 

Members; 

b. Whether Coldwell Banker knew, or should have known, that 

CB/REP and REP were representing that the Investment Funds were associated with 

Coldwell Banker; 

c. Whether CB/REP and REP were the ostensible agents of 

Coldwell Banker in offering and/or promoting the Investment Funds; 

d. Whether, by way of ratification, CB/REP was the ostensible 

agent of Coldwell Banker when it offered and/or promoted the Investment Funds; 

e. Whether Coldwell Banker could have prevented or stopped 

CB/REP and REP from identifying themselves as Coldwell Banker to Class 

Members; 

f. Whether Coldwell Banker could have prevented or stopped 

CB/REP and REP from representing that the Investments Funds were associated 

with Coldwell Banker; 
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g. Whether it was a misrepresentation for CB/REP and REP to 

identify themselves as Coldwell Banker; 

h. Whether it was a misrepresentation for CB/REP and REP to 

represent that the Investments Funds were associated with Coldwell Banker; and 

i. Whether REP‟s sale of the Investment Funds using the Coldwell 

Banker name was expressly approved and/or ratified by Coldwell Banker. 

40. Typicality: Plaintiffs and other Class Members were subjected to the 

same conduct, suffered the same injuries in the nature of Investment losses, and are 

seeking to pursue the same claims and the same legal theories, based on that conduct 

and those injuries.  Plaintiffs and Class Members all invested money in large part 

due to the aforementioned misrepresentations by CB/REP and REP.  Plaintiffs have 

no conflicts with the other Class Members. 

41. Adequacy: Plaintiffs are qualified to, and will, fairly and adequately 

protect the interests of each Class Member with whom there is a shared, well-

defined community of interest and typicality of claims.  There are no conflicts 

between them and the Class Members.  Plaintiffs have retained counsel competent 

and experienced in class action litigation and other complex litigation, and Plaintiffs 

and their counsel intend to prosecute this action vigorously.  The interests of 

members of the Class will be fairly and adequately protected by Plaintiffs and their 

counsel. 

42. Superiority: A class action is superior to other available means for the 

fair and efficient adjudication of the Class Members‟ claims.  It would be virtually 

impossible for the Class Members to redress the wrongs done to them on an 

individual basis.  This litigation has a number of challenging legal issues, is against 

one of the nation‟s largest corporations, and is defended by one of nation‟s largest 

law firms.  Even if members of the Class themselves could afford such individual 

litigation, the court system could not.  Individualized litigation increases the delay 

and expense to all parties and the court system, particularly here in light of the 
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complex legal and factual issues of this case.  By contrast, the class action device 

presents far fewer management difficulties, and provides the benefits of single 

adjudication, economy of scale, and comprehensive supervision by a single court.  

The cost to the court system and the public of adjudication of individual litigation 

and claims would be very substantial, and substantially more than if the claims are 

treated as class action.  Individual litigation and claims would also present the 

potential for inconsistent or contradictory results.  The issues in this lawsuit can be 

decided by means of common, classwide proof.  In addition, if appropriate, the court 

can, and is empowered to, fashion methods to efficiently manage this lawsuit as a 

class action. 

THE FRAUDULENT SCHEME 

A. REP‟s Franchise Relationships with Coldwell Banker 

43. As stated above, in or about September of 2000, REP purchased the 

Coldwell Banker Commercial American Spectrum franchise and, three months later, 

filed for a fictitious business name statement for the name “Coldwell Banker 

Commercial REP, Inc.”   

44. Plaintiffs are informed and believe that, on or around December 28, 

2000, Coldwell Banker received a letter with attachments from REP, related to the 

purchase of the CB/AS franchise.  The letter and attachments contained several 

instances in which REP held itself out at as CB/REP.  In fact, the first sentence in 

the letter to Coldwell Banker reads:  “As we have discussed several times in the 

recent past CBCREP is purchasing the franchise from CBCAS.”  Indeed, Coldwell 

Banker was aware that REP was marketing itself and doing business as a Coldwell 

Banker franchisee, specifically as CB/REP as early as September 2000.  

45. Based upon the allegations in the aforementioned Williams Action, 

REP was actively selling unregistered securities using the CB/AS name in 

November 2001 and was using the CB/AS website to do so, advertising the Venture 

Fund on the CB/AS website and placing a hyperlink on the website to the Venture 
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Fund‟s PPM; a clear violation of the language of Section 6 of the Franchise 

Agreement.  The CB/AS franchise was ultimately terminated by Coldwell Banker in 

the end of October 2002 due to CB/AS and Davenport‟s accounting and business 

practices and because CB/AS refused to pay outstanding franchise fees.   

46. Despite the obvious misuse of its name and marks by REP in 

connection with the CB/AS franchise and other red flags, in April of 2003, Coldwell 

Banker inexplicably entered into two new Commercial Franchise Agreements 

(collectively the “Franchise Agreement”) with Orange Coast Commercial, Inc., 

which was 40.5% owned by REP, its majority shareholder.  Having already obtained 

the fictitious business name CB/REP and wishing to blur any further distinction 

between CB/REP and REP itself, OCC formally changed its name to CB/REP, with 

Coldwell Banker‟s express approval, in or about July 2003.  OCC is referred to 

hereafter as CB/REP. 

47. Plaintiffs are informed and believe, and based thereon allege, that the 

only reason REP, through CB/REP, entered into two Franchise Agreements with 

Coldwell Banker was that REP had two locations, one in Irvine and another in 

Newport Beach, making two franchises necessary.  However, for all intents and 

purposes, REP and the CB/REP franchises operated as a single united venture, and 

any distinction between the two is illusory and pure legal fiction.    

48. Plaintiffs are informed and believe, and based thereon allege, that REP 

President Davenport wanted to obtain the CB/REP franchises in order to continue 

REP‟s illegal sale of securities using the Coldwell Banker name, which REP began 

with the CB/AS franchise and the offering of the Venture Fund.  Based on written 

correspondence in January 2003 between Davenport and Coldwell Banker Vice 

President of Franchise Administration, Marc Fischman and President, Jerry 

Anderson, Coldwell Banker was expressly madder aware, and clearly knew that this 

was REP‟s reason for purchasing the new Coldwell Banker franchises. 
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49. Plaintiffs are informed and believe and, based upon the deposition 

testimony of Coldwell Banker Vice President Michael McLean to the SEC, thereon 

allege that late in 2002 or early 2003, Coldwell Banker Vice President Jerry 

Anderson was made fully aware of the Fraudulent Scheme and was both directly 

involved and/or complicit in the Fraudulent Scheme‟s use of the Coldwell Banker 

name.  Specifically, McLean testified that Davenport informed Anderson that REP 

would administer and sell the Investment Funds utilizing the Coldwell Banker name.  

Furthermore, Anderson, via email, authorized REP‟s use of the Coldwell Banker 

name to market the Investment Funds to Class Members and the public at large.  

Plaintiffs are further informed and believe, and based thereon allege, that at some 

point before or shortly after the Fraudulent Scheme was implemented, Anderson, on 

behalf of Coldwell Banker, proposed and supported a limited partnership 

arrangement with REP as another way to expand the business of the franchisees.  

50. Plaintiffs are informed and believe, and thereon allege, that Anderson 

reviewed and approved the initial sales brochures, including brochures for the 

Venture Fund, and that his successor, Michael McLean, reviewed and approved the 

subsequent sales brochures sent to the Class Members and potential investors.  

51. Anderson and McLean approved the use of Coldwell Banker‟s name in 

connection with the Fraudulent Scheme despite the fact that both the CB/AS and 

CB/REP Franchise Agreements specifically prohibited the offering of real estate 

investments using the Coldwell Banker name or marks.  In fact, Section 6.4 of the 

Franchise Agreements states “Transactions and types of services that are beyond the 

scope of the definition of franchise services constitute separate business distinct 

from the franchise business covered by this agreement.  Franchise services shall not 

include the offering or performing of ancillary real estate services, including without 

limitation… real estate syndicating....”  (Emphasis added.)  (A true and correct 

copy of the Franchise Agreement is attached hereto as Exhibit “A.”)  Interestingly, 

when deposed by the SEC, Coldwell Banker Vice President McLean confirmed that 
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the use of Coldwell Banker‟s name by CB/REP and REP in connection with the 

Investment Funds was a violation of Section 6.4 of the Franchise Agreement.   

52. Of equal importance is the fact that, despite the language of Section 6.4 

of the Franchise Agreement, Section 6.6 of the Franchise Agreement, while  

recognizing that franchisees have the right to own and operate other businesses and 

reiterating that such businesses cannot use the Coldwell Banker trademarks and 

must be segregated from the franchised business, goes on to state that “[s]hould 

Franchisee use the Coldwell Banker Commercial marks or any other Coldwell 

Banker marks or the Coldwell Banker Commercial System in operating these 

other businesses or Ancillary Services defined above, in Section 6.4, Franchisee 

shall pay royalties and advertising fees on all Gross Revenues earned in 

conjunction with said businesses.” (Emphasis added.)  As such, particularly in 

light of its failures, described herein, to stop CB/REP from misusing its name and 

mark, it is apparent that Coldwell Banker‟s utmost concern was not that it actively 

guard the integrity of its name and mark, but that it ensure it received a cut of 

whatever money a franchisee might make from the use of its name. 

53. Along these lines, in January of 2003, counsel for REP, Geoff Barry, 

sent an email to Kathie Lee, Vice President of Legal at Coldwell Banker‟s parent 

company Cedent Corporation, requesting specific “carve-outs” to the royalty fees 

REP would pay to Coldwell Banker for revenues derived from the Investment 

Funds.  Specifically, Barry, requested: 

1) An addendum to the Franchise Agreement be added whereby Coldwell 

Banker agreed that CB/REP would not pay royalties to Coldwell Banker on 

revenues derived from “any business or services operated through REPI‟s 

Real Estate Partners Venture Fund LLC, Real Estate Partners Income 

Property Fund I, II, III, IV, V, VI, VII, VIII, IX, X.”;  and 

2) A carve-out from the royalties provision of the Franchise Agreement to 

exclude payment of royalties to Coldwell Banker on money received by REP 
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as reimbursement of “costs” incurred for management salaries, construction 

management, architectural salaries, appraisal fees/salaries, expense 

reimbursements for direct expenses, general conditions and overhead 

reimbursements.   

54. As such, Coldwell Banker had very specific knowledge of the name of 

REP‟s first investment fund, for which CB/AS and REP were contemporaneously 

being sued for securities fraud in the Williams Action, and for which REP was 

specifically seeking a royalty carve-out.  Had Coldwell Banker done any due 

diligence whatsoever it would have learned, through readily accessible court 

filings, that REP and franchisee CB/AS were being sued for securities fraud in 

connection with one of the investments on which REP was presently attempting to 

negotiate a royalty carve-out with Coldwell Banker.  Moreover, simple due 

diligence would have shown that neither CB/REP nor REP or its principals were 

licensed to sell securities and that the securities were unregistered.  Plaintiffs have 

no knowledge at this time as to whether Coldwell Banker in fact performed any due 

diligence concerning the legality of the securities investments, to which Coldwell 

Banker had already lent its name and reputation, prior to entering into the second 

franchise agreement with REP, but are informed and believe, and based thereon 

allege, that Coldwell Banker either: 1) made no efforts to conduct said due 

diligence, or 2) conducted some due diligence, learned of the Williams lawsuit and 

of the fact that neither REP and its principals were not licensed to sell securities and 

that the Venture Fund was not a properly registered security, but was undeterred 

regarding the propriety of the use of the Coldwell Banker name in connection with 

REP and its subsidiary franchisees‟ illegal sale of securities. 

55. Coldwell Banker specifically discussed the two fee “carve-outs” 

proposed by Barry regarding the CB/REP franchise.  Vice President of Franchise 

Administration, Marc Fischman, sent an internal email to Ms. Lee on the second 

“carve-out” proposal, indicating that, if the cost reimbursements were to be 
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excluded from CB/REP‟s gross revenues and no royalties were to be paid to 

Coldwell Banker on them “they cannot use the CBC Marks and signage” in the 

business that generates the reimbursements. 

56. Nevertheless, Coldwell Banker agreed to an addendum to the CB/REP 

Franchise Agreement (the “Addendum”) which was signed by all parties on April 

30, 2003.  (A true and correct copy of the Addendum is attached hereto as Exhibit 

“B.”) 

57. The Addendum added Section 19.0 to the CB/REP Franchise 

Agreement and specifically permitted a carve-out excluding “costs” which REP 

received for expense reimbursements and management salaries from Coldwell 

Banker‟s royalty provisions.  Tellingly, however, the Addendum did not exclude 

the Investment Funds (or the Venture Fund) from the gross revenues on which REP 

was required to pay Coldwell Banker royalties.  Moreover, the Addendum said 

nothing to redress Fischman‟s concerns that the “CBC Mark and Signage” not be 

used.  This only adds to the aforementioned evidence that Coldwell Banker not only 

affirmatively knew and chose to allow CB/REP and REP to perpetuate the 

Fraudulent Scheme, but affirmatively required them to pay it fees based on gross 

revenues there from.    

58. Based on the foregoing, Plaintiffs are informed, believe and, thereon 

allege, that Coldwell Banker, by virtue of the correspondence with Davenport and 

Barry regarding the Investment Funds and as evidenced by the Addendum, not only 

knew about CB/REP‟s Investment Funds, but agreed and conspired with REP to use 

the Coldwell Banker name to solicit the investments.  Plaintiffs are further informed, 

believe and, thereon allege, that the foregoing shows that Coldwell Banker made a 

conscious decision to include the Investment Funds as part of CB/REP‟s gross 

revenues in order to receive fees from CB/REP and REP‟s Fraudulent Scheme.  

59. Plaintiffs are informed and believe, and based thereon allege, that 

CB/REP was created as a mere shell through which REP could perpetuate its 
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misrepresentations and fraudulent activities by using the Coldwell Banker name.  In 

fact, CB/REP was the alter ego of REP for the following reasons, among others: 

a. The officers and directors of REP and CB/REP were responsible 

for the supervision and management of both entities.  For example, at various times, 

Dawson Davenport (“Davenport”) was simultaneously the President, Secretary and 

Chief Executive Officer of REP, the Commercial Manager of CB/REP, and the 

President and CEO of CB/AS.  Additionally, Tom Thompson (“Thompson”), at 

various times, was the President of REP and of CB/REP.  Other CB/REP agents 

(including but not limited to Donald G. Ryan (“Ryan”), Brent Payne (“Payne”), 

Rourke J. Oakland (“Oakland”) and Jairam Pai (“Pai”) worked in managerial or 

supervisory capacities for both REP and CB/REP.  Certain entities consulted with 

CB/REP and/or REP and participated in the Fraudulent Scheme through their 

representatives, Thompson, Owens, Oakland, and Ryan, which include, but are not 

limited to, Thompson Real Estate Group (“Thompson Real Estate”), Pine Mountain 

Capital Corporation (“Pine Mountain”), Network Real Estate (“NRE”), Principle 

Management Group (“PMG”), TKJ, Inc. (“TKJ”), and Real Estate Placement, Inc. 

(“RE Placement”). 

b. REP and CB/REP used the same office locations, offices located 

in Santa Ana, Irvine and eventually Newport Beach.  REP employees used the 

cbcrep.com email addresses, and used the company names CB/REP and REP 

interchangeably. 

c. CB/REP employees doing the cold calling and solicitation of the 

Investment Funds were paid directly by REP. 

d. Plaintiffs are informed and believe and thereon allege that few, if 

any, corporate formalities were followed by CB/REP as there are no corporate 

records thereof, and that CB/REP was inadequately capitalized.  

e. REP paid CB/REP employees. 
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f. Plaintiffs are informed and believe and thereon allege that 

Coldwell Banker treated REP as part and parcel of the CB/REP franchisee business, 

expected to be paid advertising and royalty fees for the use of its name in connection 

with the Investment Funds, and demanded access to the books and records of REP 

pursuant to section 11.5 of the Franchise Agreement and pursuant to the termination 

letter sent by Coldwell Banker to REP in or around late September 2005, in order to 

calculate the total amount of royalties it was owed from REP in connection with the 

Investment Funds, which it defined as Ancillary Services under Section 6.4 and 6.6 

of the Franchise Agreement. 

60. An inequitable result would occur if CB/REP‟s acts were treated as the 

acts of that entity alone, because REP‟s purpose in obtaining franchises from 

Coldwell Banker was to cloak its activities with legitimacy, through the authorized 

use of the Coldwell Banker name, in order to defraud innocent potential investors 

and convince them to invest money in the Fraudulent Scheme. 

B. Solicitation of Investments and Misrepresentations to Class 

Members 

61. Over the course of its sales efforts, and with the initial, ongoing and 

direct knowledge of Coldwell Banker, CB/REP participated in the sale of units in 

seven distinct Investment Funds.  The first five Offerings, named: INCOME FUND 

I; INCOME FUND II; INCOME FUND III; UNIT INVESTMENT BUSINESS 

TRUST I; and UNIT INVESTMENT BUSINESS TRUST II, sought to each raise 

$5 million from potential investors.  The final two Offerings, the EQUITY FUND 

and the GROWTH FUND each originally sought to raise $7.5 million, but were 

eventually doubled to $15 million each.   All told, approximately $55 million was 

raised from approximately 1,600 Class Members.  Plaintiffs are informed and 

believe that CB/REP and its principals and agents used the Class Members‟ money 

to buy and sell at least 20 real properties across the United States.  As the result of 

an effort to peel away investor equity, as detailed herein, these transactions, while 
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profitable, did not create any benefit to the Class Members.  Rather, the equity 

interests of the Class Members were peeled away in the form of commissions, 

miscellaneous fees, the transfer of equity interests and the outright misappropriation 

of liquidated equity interest that belonged to them. 

62. Beginning on or about January 1, 2003, Income Fund I was the first 

REP Investment Fund offered for sale by CB/REP.  Plaintiffs are informed and 

believe, and on that basis allege, that beginning on or around January 1, 2003, 

CB/REP began to solicit Investments from the Class Members and potential 

investors by utilizing the Coldwell Banker name and marks in its cold calling scripts 

and in the marketing materials, which were expressly approved by Coldwell Banker. 

63. CB/REP‟s presentation to the Class Members regarding the Investment 

Funds was straightforward.  Each investor was given the opportunity to purchase 

units, priced at $10,000 per unit, in an Investment Fund.  Each unit purchased would 

give the investor an ownership interest in one of the seven Investment Funds.  The 

Class Members were told that CB/REP would use their money for the acquisition of 

real estate investment properties across the United States. 

64. Class Members were also uniformly told a) that CB/REP and its staff 

had significant experience in the acquisition, renovation and sale of “below market” 

properties; and b) that due to CB/REP‟s experience in real estate investments, they 

could expect substantial returns on their Investments when it renovated the 

properties and either held them or sold them for a claimed significant gain. 

65. CB/REP created an operation to solicit and sell units of the Investment 

Funds.  This included a hierarchy of managers and supervisors, which included the 

highest ranking executives of REP and CB/REP, who oversaw a network of callers 

(“Callers”) who cold called the Class Members.  CB/REP and REP‟s President and 

CEO, Davenport and an individual named Michael P. Owens (“Owens”), who 

controlled and managed CB/REP‟s offering of the Investment Funds, oversaw all 

aspects of the sales efforts, including the responsibility for establishing and 
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managing the effort to raise capital for CB/REP through direct solicitations of the 

Class Members.  

66. In addition to Davenport and Owens, other CB/REP agents (including 

but not limited to Ryan, Payne, Oakland, Pai and other representatives of entities 

known as Thompson Real Estate, Pine Mountain, NRE, PMG, TKJ, and RE 

Placement made the following misrepresentations to the Class Members, in calls and 

solicitation materials mailed to Class Members: 

a. misrepresentations regarding the relationship between REP, the 

Investment Funds, CB/REP and Coldwell Banker: specifically misrepresentations 

that CB/REP was selling Coldwell Banker backed Investment Funds; 

b. misrepresentations as to the source and duration of promised 

“dividends” to be paid to the Class Members during the first two years of their 

Investments; 

c. misrepresentation as to the potential investment returns that 

Class Members could expect; 

d. misrepresentations as to how Class Members‟ money would be 

spent, including the percentages allowed for the payment of commissions and 

related fees and the percentage that would be used for the acquisition of investment 

properties; 

e. concealment of the fact that CB/REP intended to repeatedly 

purchase then sell properties to liquidate the achieved equity for the benefit of its 

insiders; and 

f. misrepresentations as to how any growth or gain in the Class 

Members‟ money (as a result of profits obtained from the sale of investment 

properties) would not be allocated and distributed.  In truth, any gains were paid to 

the CB/REP insiders rather than to the Class Members.  While the Class Members 

were issued K1 statements indicating a realized gain, the actual monetary gain was 
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not allocated or distributed to them, but was misappropriated by the CB/REP 

insiders. 

67. Payne, Oakland and Pai, under the supervision of Davenport, Owens 

and Ryan, offered and sold the Investment Funds through two well organized boiler-

rooms in Orange County, California.  The initial boiler-room was located in Santa 

Ana, and was managed by Owens.  Subsequently, in approximately April of 2003, a 

second boiler-room, located in Irvine, was established by Owens and operated by 

Ryan. 

68. Plaintiffs are informed and believe, and on that basis allege, that 

Owens, with the assistance, knowledge, and active participation of Davenport and 

Ryan, was the ultimate decision maker and in charge of both boiler-rooms.  

Specifically, Owens was responsible for, among other things: hiring, firing, and 

training the CB/REP sales force, setting the sales goals of the Santa Ana and Irvine 

offices, and paying vendors.  Owens would train the callers on how to solicit 

Investments, would draft scripts to be used by the callers, would advise callers on 

how to respond to the Class Members‟ questions, would speak directly with the 

Class Members on occasion, would oversee the preparation and mailing of Coldwell 

Banker approved CB/REP promotional materials to potential investors, and would 

ensure the receipt of the Class Members‟ money once they agreed to purchase units 

in one of the Investment Funds. 

69. Plaintiffs are informed and believe, and on that basis allege, that when 

units in one particular Investment Fund were being offered by the Santa Ana boiler-

room, all callers working in that office worked to raise money for that particular 

fund until the maximum amount for that Investment Fund was reached. 

70. CB/REP‟s sales efforts at both the Santa Ana and Irvine boiler-rooms 

operated in a very similar manner.  Both employed Fronters and Closers.  The 

Fronters cold-called potential investors and mailed them the Coldwell Banker 

approved sales materials.  Fronters utilized lead lists and misleading scripts to cold-
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call hundreds of potential investors each day, enticing them with promises of 

lucrative returns based on the revenue generated from properties CB/REP was 

purportedly purchasing and managing.  Once contact was made with a potential 

investor, the false and misleading written solicitation materials were sent to that 

person or entity.  As discussed above, the written materials, with respect to all seven 

Funds, were approved by Coldwell Banker‟s senior officers Anderson and /or 

McLean. 

71. Once potential investors had received the written solicitation materials, 

Closers would follow up with them.  Closers follow up presentations would closely 

mirror the misleading statements contained in the Fronters‟ scripts and the written 

solicitation materials. 

72. The scripts used by the Fronters and Closers aggressively 

misrepresented REP and the Investment Funds‟ affiliation with Coldwell Banker, 

and deliberately failed to distinguish between CB/REP and REP.  The written 

materials mailed to the Class Members prominently displayed the Coldwell Banker 

logo, making it appear that Coldwell Banker was selling the Investment Funds.  The 

scripts also claimed that, in the last eight years, CB/REP was the third-largest 

Coldwell Banker franchise in the country.  In reality, it was in the bottom 10% of 

performers.  The scripts also falsely touted CB/REP‟s purported track record of 

successful real estate acquisitions and the possibility of Class Members receiving a 

return of ten times their initial Investments. 

73. By way of further example of the material misrepresentations and 

omissions concerning their Investments, Class Members were not told that over 52% 

of the $50 million in funds they invested were used to pay sales commissions, 

including payments of $10.9 million to two companies controlled by Owens, and 

over $3 million to a company controlled by Ryan.  Plaintiffs are also informed and 

believe that some of the funds invested by the Class Members were used to pay 
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commissions and/or advertising and franchise fees to Coldwell Banker, pursuant to 

the Franchise Agreement between Coldwell Banker and CB/REP. 

74. Plaintiffs are informed and believe, and on that basis allege, that 

Davenport, Thompson, Owens, Payne, Ryan, Oakland, Pai, and other CB/REP 

representatives made oral misrepresentations directly to Class Members during 

phone calls and that they instructed the Fronters and Closers working at the Santa 

Ana and Irvine boiler-rooms to make these same misrepresentations to the Class 

Members when calling, so as to induce them to invest in the Investment Funds. 

75. Further written misrepresentations were contained in the PPM for each 

Fund, and in the solicitation packages that were sent to potential investors by 

Owens, Ryan, Payne, Oakland, Pai and other representatives of REP and CB/REP. 

76. As discussed, the packages sent to the Class Members contained 

Coldwell Banker approved brochures that summarized the Investment Funds, an 

REP quarterly newsletter featuring a “message” from Davenport and Thompson, a 

copy of the Fund‟s PPM, a subscription agreement, a purchaser questionnaire, and, 

in case the Class Member wanted to invest in the Offering using retirement funds, as 

several did, an IRA application, and other solicitation materials. 

77. The PPMs contained the restrictions and conditions upon which 

investor money was raised and how it could be used by the Investment Fund and 

REP.  The PPMs for each Investment Fund were created by Davenport, Owens, 

Thompson and others, with the assistance of legal counsel. 

78. The Coldwell Banker approved sales brochures, and the materials sent 

along with the PPM and the brochures to potential investors, were created by 

Davenport, Thompson, Owens, and an outside marketing consultant.  The sales 

brochures contained information regarding CB/REP and REP, their management, 

and descriptions of properties the company purportedly owned or managed. 

79. The sales brochures also contained statements of Thompson regarding 

CB/REP, its management, his affiliation with Coldwell Banker, and the potential 
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“investment” acquisitions.  Plaintiffs are informed and believe, and on that basis 

allege, that Thompson and Coldwell Banker knew the statements attributed to him 

were untrue and inaccurate, and nevertheless approved their inclusion in the 

brochures to induce the Class Members to invest in the CB/REP Investment Funds.  

Again, senior Coldwell banker officers Anderson and McLean specifically reviewed 

and approved these brochures. 

1. CB/REP Misrepresents The Investment Funds‟ Relationship 

With Coldwell Banker 

80. As discussed, the most important misrepresentations made to the Class 

Members concerned the false claim that the Investment Funds were Coldwell 

Banker investment products.  Importantly, Coldwell Banker knew that Class 

Members were being led to believe that the Investment Funds were Coldwell Banker 

investment products (because Anderson and/or McLean specifically reviewed and 

approved the marketing brochures), expressly authorized this conduct, and made 

sure that it profited there from. 

81. The Fronters, Closers, Owens, Ryan, Oakland, Pai, Payne and other 

CB/REP representatives misrepresented, both orally and in writing, a non-existent 

relationship between the Investment Funds and Coldwell Banker.  During training 

sessions with Fronters and Closers, Davenport and Owens instructed the Fronters 

and Closers to emphasize this false relationship to Class Members. 

82. Up until early 2006, the scripts used in the cold calls, as well as the 

Coldwell Banker approved written materials sent to Class Members, highlighted the 

Investment Funds‟ purported affiliation with Coldwell Banker.  Specifically, the 

Coldwell Banker logo appeared either at the top of every page or on the first and last 

page of the sales brochures alongside REP‟s corporate logo, or on several pages of 

the brochure. 

83. The materials further misrepresented the relationship between Coldwell 

Banker and REP with assurances that “[b]y leveraging the proven track record of 
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Coldwell Banker Commercial, one of the oldest names in real estate, investors can 

rest comfortably knowing their investment is being managed with a focus on safety 

and growth.” 

84. The misrepresented role of Coldwell Banker was a vital feature of the 

solicitations for the Investment Funds.  Fronters began their presentation to potential 

investors by announcing that they were calling from “Coldwell Banker Commercial 

Real Estate Partners.”  The sales scripts, written by Owens, Davenport, and others, 

and read by the Fronters, falsely stated that, in the last eight years, CB/REP operated 

“the third largest Coldwell Banker franchise” in the country.  As mentioned above, 

the Coldwell Banker name was also prominently featured in the Investment Funds‟ 

sales brochures, appearing at the top of each page of some of the brochures (Income 

Fund II; Income Fund III, Unit Investment Business Trust I and Unit Investment 

Business Trust II solicitations), or on the first and last page of the sales brochures 

(Equity Fund and Growth Fund), and alongside REP‟s corporate logo, or on several 

pages of the Income Fund I brochure.  Again, all seven Fund brochures were 

reviewed and approved by senior Coldwell Banker officials. 

85. Unbeknownst to the Class Members, these representations were false.  

As discussed above, in reality, CB/REP was a d/b/a of OCC, a Coldwell Banker real 

estate brokerage franchisee and the alter ego of REP.  Moreover, section 6.4 of the 

Franchise Agreement expressly prohibited CB/REP from using the Coldwell Banker 

name or marks to solicit investments in the Investment Funds.  Coldwell Banker 

knew and approved the use of its name in connection with the Investment Funds, 

despite having no direct involvement in the Funds‟ management or operation 

because it suspected the sale of those funds would be profitable, and it did not want 

to miss out on reaping the fees from those revenues.  

86. Moreover, Plaintiffs are informed and believe that Davenport, Owens, 

Payne, Ryan, Oakland, Pai, and other representatives of CB/REP provided the name 

and telephone number of Coldwell Banker Vice President Michael McLean to serve 
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as a reference for the Investment Funds.  In so doing, CB/REP intended for the 

Class Members to rely on the Coldwell Banker relationship. 

87. As discussed in more detail above, and below, Coldwell Banker not 

only specifically knew of and enabled sale of the Investment Funds under its name, 

but it quickly learned more about the full extent of the Fraudulent Scheme through 

CB/REP site inspections and periodic reviews.  Based thereon, and only after two 

years of idle threats, Coldwell Banker purportedly terminated the CB/REP franchise 

in or about October 2005.  However, following the purported termination, Coldwell 

Banker did nothing to prevent REP‟s continued use of the Coldwell Banker logo in 

offering sales materials into 2006.  Specifically, versions of the Equity Fund and 

Growth Fund brochures, sent to Class Members as late as April 2006, featured the 

Coldwell Banker logo at the top of the first and last page of the brochures.  

Furthermore, as late as January 2006, the dividends Class Members received were 

paid by checks that read “Real Estate Partners, Inc. DBA Coldwell Banker 

Commercial REP,” thus further perpetuating the misrepresentation that Coldwell 

Banker was and remained associated with the Investment Funds. 

88. These representations were material to the Class Members‟ decision to 

invest in the Investment Funds. 

2. Class Members Are Misled With Respect To The Use Of 

Their Investments 

89. As discussed, in addition to the written sales brochures, PPMs were 

also sent to potential investors, including the Class Members. 

90. Each offering had its own PPM, which was represented to include all 

the necessary details regarding the Investment Funds, including the use of investor 

money, the limitations on such uses, the required disclosures, and all other material 

terms of the Investment Funds. 

91. Plaintiffs are informed and believe, and on that basis allege, that 

Davenport, Owens, Ryan and others were responsible for drafting the PPM for each 
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Offering. Plaintiffs are also informed and believe, and on that basis allege, that the 

PPM for each Investment Fund was reviewed and approved by Owens and 

Davenport prior to being disseminated to Class Members. 

92. The PPMs described the purported planned use of investor funds. The 

Income Fund I PPM states that it is estimated that 10% of monies raised would be 

used for real estate acquisitions, 30% would be used to purchase on behalf of 

investors preferred stock in REP, and that no more than 10% would be used towards 

commissions and 1% towards offering expenses.  The PPM further represents that 

the Investment “may be” offered and sold by brokers registered with the Securities 

and Exchange Commission (“SEC”). 

93. The subsequent six offerings used a virtually identical PPM.  Each 

PPM states that it is estimated that 30% of the monies raised would be used for real 

estate acquisitions, 22% would be used to purchase preferred stock in REP on behalf 

of the investors, and no more than 15% of investor funds would be expended on 

“syndication fees and costs,” i.e., Commissions. 

94. In fact, undisclosed to the Class Members, over $26 million, or over 

52%, of the almost $50 million raised was paid to fundraisers and others as 

commissions on the sales of the units in the Investment Funds.  These monies 

included payments of $10.9 million to Pine Mountain and NRE, the two companies 

controlled by Owens and over $3 million to PMG, the company controlled by Ryan.  

Other commissions to Fronters and Closers exceeded $11 million.  Additionally, 

contrary to the representations in the Income Fund I PPM, nobody associated with 

the offering of the Investment Funds was registered with the SEC as brokers or 

dealers. 

95. The representations made in the PPM were material to the Class 

Members‟ decision to invest in the Investment Fund.  The Class Members relied 

upon the veracity of those representations, which were false.  
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3. Class Members Are Misled Regarding Payment Of 

Dividends 

96. In order to lull Class Members into believing that their Investments 

were in fact profitable and to encourage additional Investments, the Investment 

Funds paid investors a 4% annual “dividend” (8% in the case of Income Fund I) for 

up to two years after the initial date of “investment”.  The PPMs stated that the 

source of these dividend payments would be “available revenue”.  The purported 

dividend payments conveyed the misleading impression that the investments were 

profitable.  In actuality, the source of money used to pay these “dividends” was a 

bank account funded almost entirely by the Class Members‟ money, which was 

being paid via a Ponzi scheme.  Rather than being profitable, Plaintiffs are informed 

and believe, and on that basis allege, that the Investment Funds incurred substantial 

losses. 

97. Davenport was aware of this misrepresentation made to Class Members 

and actively participated in this misleading activity insofar as he signed the dividend 

checks sent to Class Members, which were written on an account entitled “Real 

Estate Partners, Inc. DBA Coldwell Banker Commercial REP Investment Account.”  

As discussed herein, Coldwell Banker‟s inspections of CB/REP and its books did in 

fact, or should have, made it well aware of the ongoing Fraudulent Scheme. 

4. Misleading Statements Made To The Investors Regarding 

The Potential Returns Of The Investment Funds 

98. The Coldwell Banker approved sales brochures sent to potential 

investors also contained two charts summarizing five year projected rates of return 

for the Investment Funds.  Since mid-2003, virtually identical charts appeared in all 

of the sales brochures.  One chart depicts year-by-year returns, starting with a 22.6% 

return in year one and ending with a 78.6% return in year five, with an average 

yearly return of 54% (Growth Fund and Equity Fund brochures) or 54.82% (Income 

Fund II, Income Fund III, Unit Investment Business Trust I and Unit Income 
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Business Trust II brochures), and a cumulative return of 270% (Equity Fund and 

Growth Fund brochures) or 274 % (Income Fund II, Income Fund III, Unit 

Investment Business Trust I and Unit Investment Business Trust II brochures).  Also 

included in each of these brochures was a bar graph that shows the value of an initial 

Investment of $20,000 growing to $194,000 after five years.  Plaintiffs are informed 

and believe, and on that basis allege, that Davenport determined what “projections” 

would be inserted into the sales brochures. 

99. These charts, reviewed and approved by Coldwell Banker and created 

by Owens, Davenport, and a marketing consultant, are blatantly misleading.  First, 

Plaintiffs are informed and believe, and on that basis allege, that the projections, 

provided by Davenport, are not based upon any actual performance of the 

Investments.  Second, the year-by-year projection chart is misleading because 

investors did not receive yearly returns on their Investments.  Rather, Class 

Members were told that profits from the sale of the properties would be “re-

invested” into new properties.  The charts represented that the cycle of sale and 

reinvestment in properties is to continue for five years.  However, the projection 

chart, broken out by year, in combination with the quarterly dividend payments, 

makes it seem as though there is a constant income stream to investors, when this is 

not the case.  Finally, the charts do not account for the fact that only a small 

percentage of investor funds were actually invested in real estate.  Thus, to attain the 

rates of return projected in the Investment Funds‟ brochures, REP would have had to 

generate a much higher annual return, every year for five years, from the sales of the 

properties it purportedly acquired and sold. 

100. Plaintiffs are informed and believe, and on that basis allege, that 

Davenport, Thompson, Owens, Payne, Ryan, Oakland, Pai, Thompson Real Estate, 

Pine Mountain, NRE, PMG, RE Placement, TKJ, Coldwell Banker, and others, 

knew these projections were impossible given the siphoning off of Class Member 

money for commissions and “fees” and ownership interests in the property acquired. 
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101. In addition to the foregoing, Plaintiffs are informed and believe, and on 

that basis allege, that CB/REP misrepresented REP‟s and the Investment Funds‟ 

ownership interest in the properties acquired.  Specifically, CB/REP represented in 

newsletters, reports and other updates provided to the Class Members that REP 

and/or the Investment Funds wholly owned the real estate acquisitions.  In reality, 

REP and/or the Investment Funds, in most instances, owned no more than 50%, and 

in some instances less than 10% of the acquired real estate.  The remaining equity 

interest was held by an institutional lender and/or equity partner, whose involvement 

in the acquisition of the real estate was not disclosed to the Class Members. 

102. Class Members were also told that CB/REP was planning on “rolling-

up” their fund offerings into a publicly-traded Real Estate Investment Trust 

(“REIT”).  With the exception of the INVESTMENT FUND I brochure, each 

Investment Funds‟ sales brochure represented that “REITS command a multiple of 

approximately ten times revenue or greater,” while some Class Members were orally 

told that rolling up the funds into a REIT would result in a return of up to twelve 

times the investors‟ initial Investment.  These statements were false and misleading 

because, based on Plaintiffs‟ information and belief, neither CB/REP nor REP had, 

in fact, ever taken any of the steps necessary to become a publicly-traded REIT, 

such as filing securities offering, registration documents with the SEC.  CB/REP 

continued to make these representations concerning the conversion of the 

Investment Funds into publicly traded REITs up until the time REP and the 

Investment Funds filed for bankruptcy in October 2007. 

5. Class Members Are Misled With Respect To Allocation Of 

Payment Of Growth Achieved By The Investment Funds 

103. The PPMs, which governed REP‟s and the Investment Funds‟ use of 

the Class Members‟ money, set forth the basic parameters for the investments, and 

set forth limitations on the use of investors‟ money.  As provided for in the PPM, 
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investor money would be used to purchase investment properties, which REP, as 

Trustee to each Investment Fund, would manage. 

104. Once a property interest was acquired, pursuant to the terms of the 

PPM, the Investment Fund, and REP as the Trustee of the Fund, had two options 

with regard to how the Investment could be held: i) the Investment could be held in 

the form of an ownership interest in one of the investment properties; or ii) the 

Investment could be held in “cash, bank or savings and loan association accounts, 

certificates of deposit, government securities, or any combination thereof (if REP, as 

Trustee for the Fund, determined that it was not beneficial for the Fund to maintain 

the property interests due to market conditions).  Pursuant to the PPM, these were 

the only two mechanisms by which REP could hold investor funds. 

105. Despite the clear language of the PPM, Plaintiffs are informed and 

believe that REP repeatedly purchased and sold investment properties for the 

purpose of misappropriating the gains which resulted from each sale. 

106. Plaintiffs are informed and believe, and on that basis allege, that the 

typical transaction followed this model: Class Member money was used to purchase 

an ownership interest in a parcel of real property.  After holding the ownership 

interest for some time, the Investment Fund‟s ownership interest was sold for a 

profit.  This money was transferred from escrow to the trust account of REP‟s 

attorney, in violation of the PPM.  Instead of taking this gain and using it to 

purchase a new piece of real estate (which alone would be in violation of the PPM 

insofar as it does not permit this rolling over of money) “fees,” “commissions” and 

other “expenses” were paid to CB/REP and/or REP insiders from these profits.  

Thus, leaving only the amount of the original investor money. 

107. As an added component to enrich the CB/REP and/or REP insiders, 

when a subsequent property was purchased, a portion of the ownership interest of 

that property was acquired in the name of some of the CB/REP insiders, without 
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consideration, thereby further diluting the ownership interests of the Investment 

Funds. 

108. As a result of this scheme, which was replicated again and again by the 

CB/REP and/or REP insiders, any and all growth that was actually realized by the 

purchase and sale of investment properties was misappropriated by CB/REP and/or 

REP insiders.  The investors only maintained their original Investment amount, if 

that, without receiving the growth and benefit of the gains realized. 

109. The method by which the gains realized by the Investments were 

stripped away by CB/REP and/or REP insiders, as well as the repeated rolling over 

of Investment Funds into new properties, was not disclosed to Class Members, 

either by way of the PPM or otherwise.  This constitutes a material 

misrepresentation by CB/REP to the Class Members as to the operation of the 

Investment Funds.  Moreover, as discussed herein, Coldwell Banker‟s inspections of 

CB/REP and its books did in fact, or should have, made it well aware of these facts. 

C. CB/REP Acquires Investor Funds 

110. Once Class Members received the sales package from CB/REP, they 

were then contacted by a Closer.  Closers emphasized CB/REP‟s purported 

connection to Coldwell Banker; CB/REP‟s purported track record of profitable real 

estate acquisitions, and the possibility of making a significant return on their 

“investment”.  The Closer would answer any questions the Class Member had 

regarding the Investment Funds and warned Class Members that units were selling 

fast and that only a few units remained in the particular Investment Fund the Class 

Member was considering.  Closers also discussed the 4% annual dividend Class 

Members would receive, as well as the alleged “exit strategy,” for the Investment 

Funds, which would be rolled-up into a publicly traded real estate investment trust, 

or REIT, that would be listed on a national stock exchange. 

111. Once a Class Member agreed to purchase units in an Investment Fund, 

Closers monitored closely and counseled the Class Members on accurately 
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completing the necessary paperwork.  Coldwell Banker‟s inspections of CB/REP 

and its books did in fact, or should have, made it well aware of the ongoing 

Fraudulent Scheme. 

D. Use Of Investor Funds 

112. Following receipt by CB/REP of the Class Members‟ funds, the second 

phase of the Fraudulent Scheme was implemented. 

113. The purpose of the second part of the scheme was the misappropriation 

of the Class Members‟ funds, and income generated by those funds, by CB/REP 

and/or REP insiders and executives.  This was accomplished through the acquisition 

and/or sale of real estate for the benefit of REP and its insiders to the detriment of 

the Class Members.  The basics of the fraud were simple – properties would be 

acquired with the Class Members‟ money.  The property was held for some time and 

renovated pursuant to the terms of the PPM, then sold.  After realizing a sizeable 

profit on the sale, the proceeds should have either been paid to investors or held in a 

qualifying bank account.  Instead, CB/REP and REP insiders and executives 

stripped away the entire profit earned on the sale for their personal benefit.  After 

reducing the proceeds of the sale to the amount of the original investment, that 

money was used to purchase another property and the process began anew. 

114. In addition, Class Member money was also misappropriated insofar as 

when properties were purchased, title was taken not in the name of the Investment 

Funds, but in most instances in the name of REP, who then fraudulently transferred 

these ownership interests to REP insiders for no consideration. 

115. For properties that were held by REP, the effect of this was to convert 

the Class Members‟ Investment (and the gains realized by that Investment) into: i) 

cash which was paid to CB/REP and/or REP insiders as “fees” and “commissions”, 

and ii) ownership interests in properties purchased with investor money.  For the 

properties that had already been sold, the effect was to convert Investments (and the 

gains realized by that investment) into cash which was paid to CB/REP and/or REP 
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insiders as phantom “fees” and “commissions”, and paid upon the sale of investment 

properties as liquidated property interest. 

116. REP acquired at least 20 properties, including: 

a. The Oaks at Marymont, located in San Antonio, Texas; 

b. Montage – North Point, located in San Antonio, Texas; 

c. Portofino, located in San Antonio, Texas; 

d. Seacrest Apartments, located in San Clemente, California; 

e. Cedarwood Apartments, located in Gretna, Louisiana; 

f. Baywood Apartments, located in Gretna, Louisiana; 

g. Aventurra at Dodson Ranch, located in Mesa Arizona; 

h. Arbors at Warner Center, located in Woodland Hills, California; 

i. The Bridford Lake property, located in North Carolina; 

j. The Cardinal property, located in North Carolina; 

k. The Champion Club property, located in Virginia; 

l. The Chatham Wood property, located in North Carolina; 

m. The Hickory Creek property, located Virginia; 

n. The Park West End property, located in Virginia; 

o. Madison at Adams, located in North Carolina; 

p. The Las Brisas property, located in Arizona; 

q. The Parliament property, located in San Antonio, Texas; 

r. The Sunset Ridge property, located in Henderson, Nevada; 

s. The Segerstrom Property, located in Santa Ana, California; and 

t. The Franklin property, located in Tustin, California. 

117. When investment properties were sold for a profit, and gains realized, 

the gains could not simply be paid to CB/REP insiders.  Rather, there needed to be a 

way to filter this money from escrow accounts to CB/REP insiders to make these 

payments look legitimate. 
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118. These gains, which CB/REP insiders had to dispose of, were filtered in 

one of two ways, i) directly through the escrow accounts; or ii) through the client 

trust account of CB/REP and REP‟s attorney, who received the money from the 

escrow accounts. 

119. The actual payment to insiders from either escrow or the client trust 

account was achieved, ex post facto, through the fabrication of miscellaneous 

commissions, fees, charges or other payments to CB/REP and/or REP insiders. 

120. If there was money remaining in the client trust account after the sale of 

a property, the CB/REP and/or REP insiders fabricated miscellaneous fees and 

commissions in connection with the acquisition of a new property when REP 

purchased the property.  In many instances, CB/REP and its insiders would receive 

these payments, commissions and fees, on both the acquisition and sale sides of a 

transaction, which amounted to millions of dollars.  Plaintiffs are informed and 

believe, and on that basis allege, that Coldwell Banker received some royalty, 

advertising and/or franchise fees from CB/REP, based on these fabricated 

commissions and sales, which were derived entirely from the investments made by 

the Class Members.  

121. In total, at least $26,281,554.75 of the approximately 55 million raised 

from the Class Members was misappropriated.  This does not account for the 

substantial returns on the sale of “investment” properties that were also 

misappropriated by the CB/REP insiders.  Plaintiffs currently estimate that the 

misappropriation of the appreciation and return on the real estate investments could 

significantly increase the Class Members damage claims.  As discussed herein, 

Coldwell Banker‟s inspections of CB/REP and its books did in fact, or should have, 

made it well aware of these facts. 

E. Coldwell Banker‟s Continued Knowledge of Fraud 

122. As discussed above, prior to and at inception of the Fraudulent Scheme, 

Coldwell Banker had chosen to disregard REP‟s flagrant violations of the CB/AS 
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franchise agreement, ignored actual written notice of the Williams suit, allowed, or 

failed to conduct basic due diligence demonstrating REP‟s lack of licensure to sell 

securities, let alone the unregistered nature of the securities, knew and expressly 

authorized the use of its name in the sale of the Investment Funds in contravention 

of its own franchise agreement, reviewed and approved the solicitation brochures, 

and expressly required that it profit from CB/REP and REP‟s Fraudulent Scheme.  

Moreover, CB/REP conducted its solicitations and misrepresentations to the Class 

Members and the public in the open, with Coldwell Banker‟s ongoing knowledge 

and approval of the use of the Coldwell Banker name in connection with the 

Investment Funds and the Venture Fund since at least late 2001.  Plaintiffs are 

informed and believe, and in addition to its enabling acts prior to inception of the 

Fraudulent Scheme, if Coldwell Banker had simply conducted appropriate due 

diligence, oversight, audits and site visits to review, oversee and control the use of 

its name in CB/REP‟s marketing materials, as it was expressly permitted to do under 

section 11.5 of the Franchise Agreement and elsewhere, it would have discovered 

the full extent of the ongoing Fraudulent Scheme very soon after its inception.  

Alternatively, and apparently likely from the evidence currently known, Coldwell 

Banker was, or should have been, well aware of the progression of the Fraudulent 

Scheme, but sadly, allowed it to continue.  

123. These facts are not only confirmed in written documents, but also by 

the sworn deposition testimony of Coldwell Banker Senior Vice-President, Michael 

McLean, in the SEC Action.  At all times relevant to this litigation, Mr. McLean 

was in charge of Coldwell Banker‟s franchise brokerage relationships for the 

western region of the United States (including CB/REP), and was later promoted to 

overseeing national brokerage operations. 

124. Not only does the aforementioned Davenport deposition testimony note 

that Mr. McLean reviewed and approved of the sales brochures, but Mr. McLean 

himself testified to the SEC that, during the time period of January to June 2003, he 
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and the legal department at Coldwell Banker knew of the Investment Funds, and, as 

a result, scheduled a site visit to CB/REP.  According to Mr. McLean‟s “Affiliate 

Visit Report” that site visit occurred on August 27, 2003.  Mr. McLean‟s Report 

notes: 

Dawson [Davenport] has submitted a request for a name 
change to Coldwell Banker Commercial REP, Real Estate 
Partners.  This is because he and his senior brokers 
have created „investment‟ vehicles for investors which 
CBC REP will manage. Legal has approved and 
documents will be sent from corporate in the next few 
days.  (Emphasis added.) 

Mr. McLean further notes in the August 2003 Report that Davenport notified him of 

CB/REP‟s plans to open an office in Irvine (the first Boiler Room).   

125. Notwithstanding the fact that CB/REP had been, with Coldwell 

Banker‟s express knowledge and permission, fraudulently using the Coldwell 

Banker name and marks in its Investment Fund marketing materials and scripts for 

at least 8 months, and had been sued by Williams, Mr. McLean inexplicably 

reported “Marketing Materials are ok.”  Finally, the report notes that Mr. McLean 

reviewed “DBA Usage”, “Disclaimer Decal”, “Advertising & Public Relations” and 

“Marketing Systems”, all which did, or reasonably should have, continued to put 

Coldwell Banker on notice that CB/REP was misusing the Coldwell Banker name 

and marks in a way that violated the Franchise Agreement, and endangered the 

public generally, and the Class Members specifically.  Plaintiffs are informed and 

believe, and based thereon allege, that this site visit should have, and in fact did, 

continue to make it evident to Coldwell Banker that CB/REP was misusing its name 

and marks in scripts and marketing materials to defraud the Class Members out of 

millions of dollars, but that Coldwell Banker and its officers deliberately ignored 

these facts because they stood to profit from the Fraudulent Scheme.  

126. Rather than taking any real action based on the use of its name to 

commit fraud, after the CB/REP site visit, Coldwell Banker President, George 

Slusser sent Davenport a letter, dated September 19, 2003, putting CB/REP on 
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notice that it was violating the Franchise Agreement by “failing to accurately report 

and pay franchise fees.” The letter further stated, “[e]qually important is that we 

received a copy of an email dated September 9, 2003, which was allegedly sent by 

you to commercial brokers and agents in what appears to be an e-mail distribution 

group entitled listingadmin@cbcrepca.com. . . .  The first sentence is rather 

disturbing as you state „Coldwell Banker Commercial is growing by leaps and 

bounds.‟…[y]our use of the name is a clear violation of our agreement with you and 

you must cease any further e-mails, statements, or public releases of any kind which 

mentions our protected name.” 

127. Finally, Slusser‟s September 19, 2003 letter states “Additionally, your 

website at www.cbcrepca.com is misleading to the public.  In the „About Us‟ page, 

in the section „Who We Are,‟ you state “we are a network of over 400 Coldwell 

Banker Commercial offices . . .”.  Coldwell Banker Commercial REP is not a 

network of over 400 . . . offices.  Rather, it is part of a network of over 400 . . . 

offices.  The same change must be made to the paragraph under „We Offer More‟ as 

you are again representing yourself as being the network, and not being part of it.”   

128. Consequently, Coldwell Banker notified CB/REP that the franchise 

would be terminated if these events of default were not cured within 30 days. 

Plaintiffs are informed and believe, and on that basis allege, that CB/REP did not 

cure said defaults, but that nevertheless, Coldwell Banker did not terminate the 

franchise in 30 days.  On information and belief, it did not do so because of the 

monies it was earning from the relationship. 

129. Mr. McLean also testified that he personally reviewed 

www.cbcrepca.com and that he and Mr. Slusser discussed concerns with CB/REP‟s 

misrepresentations around that time.  Those concerns also included the fact that the 

website included logos of other real estate entities that CB/REP was doing business 

with, which was a violation of the Franchise Agreement, “[b]ecause we want to 

protect the integrity of the brand and we don‟t want to misrepresent to the public.”  
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Again, Coldwell had actual notice of the use of its name and marks by CB/REP to 

mislead the public, but failed to terminate the CB/REP franchise, and/or enjoin 

CB/REP from further such actions.  In fact, Mr. McLean has further admitted that he 

is not sure if anyone ever actually had a conversation about these issues with 

Davenport, or anyone else at CB/REP, that he does not recall if CB/REP ever fixed 

the misrepresentation on its website (Plaintiffs are informed and believe, and based 

thereon allege, that CB/REP did not) and that he was aware that CB/REP continued 

to misuse the marks. 

130. Even more disconcerting, Mr. McLean testified that, as early as 2003, 

he doubted the veracity of representations made to him by Davenport, noting in 

particular that the size of the office did not comport with the low gross commissions 

CB/REP was reporting to Coldwell Banker, that three of the four deals CB/REP was 

involved in were tied up in litigation (a probable reference to the Williams case 

among others), and that Davenport was not respected or trusted by his peers in the 

real estate industry in general, and that Coldwell Banker had internal email 

communications in September of 2003 acknowledging this fact.  Notwithstanding 

this knowledge, Coldwell Banker still failed to terminate the CB/REP franchise, to 

further investigate the misuse of its name, or move to enjoin its fraudulent activities.  

In fact, in an October 17, 2003, email to Charlene Abbood, manager of finance for 

Coldwell Banker and Valeria Wydra, a “coordinator” for Coldwell Banker at the 

time, Mr. McLean notes that he had been in touch with the person who oversees 

Davenport‟s “investment” group, and that they should keep his number at the Irvine 

office (Plaintiffs are informed and believe, and based thereon allege, that this 

location was the first boiler room) on file for later. 

131. Tellingly, while Coldwell Banker scheduled another audit of CB/REP 

in October of 2003, McLean testified that the audit was predominately focused on 

collection of franchise fees.  McLean further testified that he was unaware if anyone 
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ever followed up with CB/REP with respect to any misleading use of the Coldwell 

Banker name and marks.   

132. Plaintiffs are informed and believe, and based thereon allege, that these 

site visits, coupled with all of the additional information it was receiving concerning 

CB/REP‟s blatant misuse of the Coldwell Banker name, should have, and in fact 

did, make it very clear to Coldwell Banker that CB/REP was misusing its name and 

marks.    

133. On January 6, 2004, Coldwell Banker sent a Mutual Termination 

Agreement to CB/REP; but it was never executed.  Instead, CB/REP continued to 

solicit Investments from Class Members who continued to invest money in reliance 

on Coldwell Banker‟s represented involvement in the investment program.  As of 

January 26, 2004, Davenport and CB/REP employee Juan Gudino were still using 

email addresses @cbcrepca.com. 

134. Moreover, on that same day, January 24, 2004, McLean and Coldwell 

Banker President George Slusser personally made a third site visit to CB/REP.  In 

the Affiliate Visit Report from that visit, Mr. McLean explicitly notes the extent of 

Coldwell Banker‟s knowledge of the Investment Funds, even though they were 

prohibited under the Franchise Agreement.  Further evidencing that Coldwell 

Banker was primarily concerned with receiving its share from the Fraudulent 

Scheme, McLean‟s Report goes on to state “Dawson‟s [Davenport‟s] team has 

closed over “$140 million in syndication deals” and notes, “Syndication 

Transactions:  According to Dawson, fees earned by CBC REP brokers on buy 

side is very limited, if at all.”  Moreover, Mr. McLean explicitly acknowledged 

in his deposition that he understood the “syndication deals” referenced above 

as referring to “Probably a REIT or some kind of group that obtained monies 

from investors and pooled their funds to buy properties.”  Notwithstanding this 

clear acknowledgement of the scope of the Investment Funds, and Coldwell 

Banker‟s ongoing knowledge of CB/REP‟s misrepresentations with respect to the 
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Coldwell Banker name and marks, McLean incredibly concluded the report of the 

January 24, 2004, Affiliate Visit by noting “Identity Standards Violations.  Did not 

discuss.”  Nevertheless, as with other site visits, the report does note that he 

reviewed CB/REP‟s “Advertising,” “website,” “Business Development Group 

Systems,” and “Local Marketing/PR Initiatives.”  

135. Coldwell Banker‟s willingness to continue to turn a blind eye to 

CB/REP‟s fraud and misrepresentations are further evidenced by McLean‟s 

admission, during his SEC deposition, that Coldwell Banker was aware that 

CB/REP‟s press releases were misleading and confusing to the public because 

CB/REP was not properly identifying themselves as a Coldwell Banker 

Commercial REP, and linking Coldwell Banker to the Investment Funds.  

However, McLean testified that Coldwell Banker did not assign anyone to monitor 

the releases, even though Coldwell Banker employed people to do just that:  

“monitor a franchisee‟s usage of the Coldwell Banker logo or mark.” 

136. Mr. McLean also testified that he personally monitored and visited the 

CB/REP website in February of 2004, and noticed that CB/REP was advertising 

services which were “not associated with their franchise agreement”.  As a result, on 

February 10, 2004, Mr. McLean specifically sent an email to Ms. Abbood, notifying 

her that “[CB/REP] should not be advertising REP (in red) on their site.  Ms. 

Abbood then emailed Ms. Wydra, “FYI-Identity Standards violation for REP – let‟s 

hop on this!!!”  Rather than “hop on it,” Coldwell Banker simply stuck its head back 

in the sand and continued to do nothing while the scope of the fraud against the 

Class Members grew. 

137. Around this same time, Mr. McLean reported to Ms. Abbood that 

according to www.biz.yahoo.com, CB/REP was closing “a lot of business” but that 

Coldwell Banker wasn‟t seeing fees.  Again, Coldwell Banker continued to ignore 

all evidence that CB/REP was selling the Investment Funds to the public under its 

name and marks.  Such information appears to have also reached Coldwell Banker‟s 
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CFO, Andrew Napurano who, rather than stopping CB/REP, stated in a February 3, 

2004 email, “make sure we get paid on this one.”  Clearly, getting paid was at the 

forefront of Coldwell Banker‟s priorities; protecting the public was not. 

138. This theme of turning a blind eye to the “identity standards” violations, 

while focusing on Coldwell Banker‟s collection of franchise fees, continued into 

April of 2004.  An April 14, 2004 letter, sent by Coldwell Banker Vice President of 

Franchise Administration Marc Fischman to CB/REP, focused on CB/REP‟s failure 

to meet its minimum financial operating standards.  Nothing was said as to the 

ongoing identity standards violations, despite the violations that were obvious from 

the Affiliate Visit, the e-mail address, and the press releases and from CB/REP‟s 

website.  

139. Again on May 24, 2004, Coldwell Banker audited CB/REP.  Yet again, 

Coldwell‟s focus appears to have been on its franchise fees, and the only results of 

the audit were that Coldwell Banker assessed CB/REP $110,250.41 in fees, interest, 

late charges, and audit costs.   

140. On June 22, 2004, Ms. Abbood sent an internal email further 

acknowledging Coldwell Banker‟s cognizance of the fact that CB/REP was selling 

investment vehicles.  However, her focus was not on the known identity standards 

violations which were occurring, but on the “bottom line” and Coldwell Banker‟s 

“fears that other real estate commissions and the agents are running through this 

REIT business.” 

141. Again, in July of 2004, Coldwell Banker learned of yet another 

example of CB/REP improperly using the Coldwell Banker name and marks in a 

press release, and in August of 2004 received photos further demonstrating that 

CB/REP was illegally operating in Nevada.  Instead of terminating the franchise, or 

seeking injunctive relief against CB/REP, Mr. McLean testified that he referred 

Davenport to a Nevada franchisee that CB/REP might be able to partner with; 

Coldwell Banker Commercial ETN. 
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142. Finally, after receiving calls from potential investors concerning the 

Fraudulent Scheme, as well as concerns over other clear violations of the Franchise 

Agreement and continued and repeated misuse of the Coldwell Banker mark on 

REP‟s website, emails and other materials, combined with Coldwell Banker‟s 

lingering belief that it was being bilked out of fees and commissions from the 

properties purchased and sold by the Investment Funds, on or about September 9, 

2004, over nine months after sending its first notice of termination, Coldwell Banker 

again sent Notices of Intent to Terminate its Franchise Agreement with CB/REP.  

Coldwell Banker informed counsel for both REP and CB/REP that CB/REP 

remained “in material breach” of the Franchise Agreement.  The September 9, 2004 

letter stated: 

Your are in default of Paragraph 5.3 of your Agreement 
and the Identity Standards set forth in the Policy and 
Procedures Manual.  Specifically, you have improperly 
used the Coldwell Banker Commercial Marks in 
connection with your press releases, your website, and 
your marketing materials for Coldwell Banker 
Commercial REP. 

              * * * * * * * * * * * ** * * ** * * * * * * * 

You also used the Coldwell Banker Commercial Marks 
in a recent REP business prospectus, which is a further 
trademark violation.  In certain instances, your agents 
have been found to simply refer to your franchise as 
“Coldwell Banker Commercial”, failing to use your 
DBA at all.   

143. However, rather than actually terminating the CB/REP franchise on 

October 9, 2004, as threatened, and/or moving to enjoin its fraudulent activities, 

Coldwell Banker Vice President and in house counsel, Lynette Carhart-Gladdis, 

instead followed up the September 9, 2004 letter with a November 23, 2004, letter to 

CB/REP‟s counsel, further detailing Coldwell Banker‟s ongoing knowledge of the 

Fraudulent Scheme.  The letter notes that: 

Your client may not utilize its Coldwell Banker 
Commercial franchise to generate business for and to 
expand Real Estate Partners, Inc.  Nonetheless, that is 
exactly what is occurring.  In a recent press release for 
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Real Estate Partners announcing the promotion of Thomas 
Thomson to President of that entity, for example, Mr. 
Thomson‟s email address is noted as 
tom.thompson@cbcrepca.com.  Real Estate Partners, 
Inc. should be maintained completely separate from 
the franchise, but it is not.  Indeed, most of the Real 
Estate Partners‟ employees have email addresses 
ending in „cbcrep.com.‟ 

Another example of the manner in which your client is 
using its franchise to leverage growth of Real Estate 
Partners, Inc. is the recent announcement of the 
appointment of Terry Parker to President of the franchise 
entity.  The announcement reads: “Coldwell Banker 
Commercial REP, a wholly owned subsidiary of Real 
Estate Partners, Inc., announced the appointment of 
Terry F. Parker as President of the 
company……Orange Coast Commercial, Inc. is the 
wholly owned subsidiary of Real Estate Partners, Inc., 
and does business as Coldwell Banker Commercial 
REP.  Moreover, it is unnecessary to even mention Real 
Estate Partners, Inc. in the announcement except that your 
client continues to promote the growth of Real Estate 
Partners, Inc. through the use of the Coldwell Banker 
Commercial name. 

A third example of your client‟s violation if the Franchise 
Agreement is evidenced in another promotional piece it 
disseminated.  It reads: “About Real Estate Partners: Real 
Estate Partners, Inc. is a privately held real estate 
investment services firm specializing in the acquisition, 
repositioning and management of underperforming 
properties.  The Company owns and operates Orange 
Coast Commercial, Inc. DBA Coldwell Banker 
Commercial, REP, providing access to a network of over 
300 affiliate offices around the country with a 90 year 
history and an established reputation for high quality 
service.”  It is wholly misleading to the public and 
potential investors to suggest that Real Estate Partners 
has “access to a network of over 300 affiliate offices” or 
to suggest that Real Estate Partners should somehow 
benefit from Coldwell Banker‟s reputation and history 
in the real estate industry. 

Even more damning evidence of the commingling of 
these separate businesses are the numerous phone calls 
that Coldwell Banker Commercial‟s Business 
Consultant Mike McLean has received for Real Estate 
Partners, Inc.  These calls are typically potential 
investors of Real Estate Partners who inquire about 
REP‟s relationship with the Coldwell Banker 
Commercial franchise.  In most instances these 
individuals indicate that they would not otherwise do 
business with REP but for the Coldwell Banker name.  
Mr. McLean‟s name and number is provided to these 
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individuals by Mr. Davenport and other as a reference 
for REP.  The most recent incident involved a “mike” 
from Connecticut.  He advised in a voicemail message to 
Mr. McLean that he had “some questions regarding a Real 
Estate Partners who is a franchisee in California and they 
are doing an offering and if Coldwell Banker‟s name 
wasn‟t associated with it I wouldn‟t be considering it 
because I don‟t know them . . .”  We have transcribed the 
call and recorded the audio as well.  Even more recently 
we have spoken with Mike Vigneault and Ron Forbes.  
Mr. Forbes advised in particular that Darryl Lawrence of 
REP Investment Funds told him that the deal Mr. Forbes 
was considering investing in was the “first time that 
Coldwell Banker has ever ventured into a pre-REIT fund.”  
Both gentlemen told us that, without question, your client 
is using the Coldwell Banker name to sell investments. 

              * * * * * * * * * * * ** * * ** * * * * * * * 

The owners of Orange Coast may own or operate other 
businesses.  However, under no circumstances are those 
other businesses to be run in connection with the 
franchise, nor may your client or the owners use any of the 
marks or any part of the Coldwell Banker System.  The 
mere act of allowing other businesses to use an email 
address for „cbcrep.com‟ is a violation of Coldwell 
Banker‟s identity standards.  Moreover, these other 
businesses must be completely segregated from the 
franchise, including operating from a separate location.  
See Paragraph 6 of the Franchise Agreement.  (Emphasis 
added.) 

144. Notwithstanding this lengthy recitation of Coldwell Banker‟s ongoing 

knowledge of many of the acts constituting CB/REP‟s almost three year history of 

fraudulent activities, Coldwell Banker did not terminate the CB/REP franchise, or 

move to enjoin its actions.  Instead, it gave CB/REP yet another 30 day notice to 

cure or terminate: which it again did not follow through on. 

145. In fact, perhaps the most damning evidence that shows Coldwell 

Banker was aware that CB/REP was perpetrating a fraud, while continuing to 

outwardly deny any knowledge thereof, comes in the form of a letter sent from the 

Texas State Securities Board.  On February 2, 2005, the Texas State Securities 

Board sent a letter to Coldwell Banker informing them of CB/REP‟s unlawful “sale 

of securities in the form of Unit Investment Trust Interest in a real estate investment 

trust.”  Despite the acknowledgment in Lynette Carhart-Gladdis‟ November 24, 
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2004 letter, which specifically noted that Coldwell Banker had received calls from 

“potential investors of Real Estate Partners who inquire about REP‟s 

relationship with the Coldwell Banker Commercial franchise,” and the other 

evidence described above (including the Williams Action) which makes it clear that 

Coldwell Banker knew beginning in 2003 (at the very latest) that CB/REP was 

soliciting and REP was selling real estate funds in its name, Coldwell Banker 

responded in writing to the Texas State Securities Board essentially denying that its 

franchisee CB/REP had any involvement in the sale of REP‟s investments, citing the 

prohibition in Section 6.0 of the Franchise Agreement against the use of its mark in 

“real estate syndicating.”  While this was done as an obvious attempt to distance 

itself from its knowledge of and complicity in the use of its name in connection with 

the Investment Funds; in reality Coldwell Banker officers and department heads 

knew from the beginning that REP and CB/REP (and CB/AS before it) were 

soliciting and selling illegal Investment Funds and REITs, and that they were doing 

so using the Coldwell Banker name.  In fact, Coldwell Banker was profiting from 

the use of its name in said manner. 

146. Notwithstanding the knowledge of CB/REP and REP‟s flagrant and 

rampant misuse of the Coldwell Banker name, calls from investors, and a letter from 

the Texas State Securities Board in February, 2005, Coldwell Banker did not 

actually terminate the CB/REP franchise for yet another seven months, at some 

point in or around late September or early October 2005.  Furthermore, upon 

termination of the CB/REP franchise, Coldwell Banker did nothing further to correct 

or prevent the continued misuse of its name in connection with the Investment 

Funds.  It never notified any investors in the Funds, never notified any state or 

federal authority concerning its knowledge of the Fraudulent Scheme, and took no 

action, legal or otherwise, to prevent CB/REP‟s continued use of the Coldwell 

Banker logo in sales materials for the Investment Funds.   
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147. As a direct and proximate result of Coldwell Banker‟s failure to police 

or enforce the terms of the Franchise Agreement, including enforcing its terms and 

conditions upon termination of the franchise, CB/REP and/or REP continued to use 

Coldwell Banker‟s name illicitly.  For example, versions of the Equity Fund and 

Growth Fund brochures, sent to Class Members as late as April 2006, featured the 

Coldwell Banker logo at the top of the second and last page of the brochures. 

148. As evidenced above, not only was REP the alter ego of CB/REP, but 

Coldwell Banker knew and has admitted and acknowledged that REP was the alter 

ego of CB/REP.  Never one to leave money on the table, upon termination of the 

franchise agreement, Coldwell Banker demanded unlimited access to the books and 

records of REP, pursuant to section 11.5 of the Franchise Agreement, in order to 

assess whether it was owed any additional royalties for REP‟s use of the Coldwell 

Banker name in connection with the Investment Funds and the Fraudulent Scheme.  

Money remained Coldwell Banker‟s first and foremost concern, and damage 

inflicted on the public and the Class Members from the misuse of its name appears 

to have been of no concern at all, in view of Coldwell Banker‟s failure to take any 

measures to remedy or prevent further misuse of its name by REP. 

149. On November 8, 2006, over a year after the Franchise Agreement was 

terminated, REP was the first to notify the Class Members of the disaffiliation with 

Coldwell Banker.  In a letter, Davenport indicated that REP‟s relationship with 

Coldwell Banker had ended.  In so notifying the Class Members, however, 

Davenport falsely represented that REP itself, not Coldwell Banker, had decided to 

“discontinue use of the Coldwell Banker Commercial franchise name and its 

trademarks” because of “changes in the direction” Coldwell Banker wanted to take.  

Davenport assured the Class Members, however, that “[t]he change has resulted in 

numerous [unspecified] positive benefits to REP and its investors.”  Furthermore, as 

late as January 2006, the dividends that Class Members received were paid by 

checks that read “Real Estate Partners, Inc. DBA Coldwell Banker Commercial 
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REP,” thus perpetuating the misrepresentation that Coldwell Banker was and 

remained closely associated with REP and its Investment Funds and giving the 

appearance that CB/REP‟s assets were REP‟s own assets. 

150. The foregoing misrepresentations made to Plaintiffs and the other Class 

Members, including the misrepresentations regarding the relationship between 

CB/REP, REP, the Investment Funds and Coldwell Banker, were material to 

Plaintiffs and the other Class Members‟ decisions to invest in the Investment Funds.  

These misrepresentations and the resulting damages could easily have been 

prevented by Coldwell Banker had it: i) sufficiently vetted REP prior to granting it 

the CB/AS franchise in 2000; ii) denied REP the CB/REP franchises in 2003 

following its knowledge of REP‟s previous material breaches of the CB/AS 

Franchise Agreement and the Williams Action for securities fraud then pending 

against CB/AS, REP and its principals for Venture Fund (which was also sold using 

the Coldwell Banker name); iii) upheld and adhered to Section 6.4 of the Franchise 

Agreement by denying REP and its franchisees CB/AS and CB/REP‟s requests to 

use the Coldwell Banker name in connection with the Investment Funds; iv) 

exercised reasonable care, control, supervision and oversight over the CB/REP 

franchise including, but not limited to, performing sufficient due diligence into the 

use or misuse of its name in connection with the Investment Funds; v) reported the 

information it possessed concerning CB/REP and REP‟s fraudulent activities to the 

authorities in 2005 as requested; vi) swiftly terminated the CB/REP franchise based 

on its awareness of the plethora of misrepresentations by CB/REP and REP 

concerning the nature of the relationship between them and Coldwell Banker; and 

vii) stopped REP from continuing to use the Coldwell Banker name to promote its 

investments after the CB/REP franchise was terminated. 

/// 

/// 
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FIRST CLAIM FOR RELIEF 

NEGLIGENCE 

(Against All Defendants and DOES 1-10) 

151. Plaintiffs re-allege and incorporate by reference Paragraphs 1 through 

150 above. 

152. As alleged above, Coldwell Banker exercised sufficient control over its 

franchisee CB/REP, pursuant to the Franchise Agreement, to create a principal-

agent relationship.  As such, CB/REP and its alter ego REP were the agents of 

Coldwell Banker. 

153. A principal who conducts an activity through an agent is subject to 

liability for harm to a third party caused by the agent‟s conduct if the harm was 

caused by the principal's negligence in selecting, training, retaining, supervising, or 

otherwise controlling the agent.  (Rest.3d Agency, § 7.05, p. 177.) 

154. Should Coldwell Banker have offered, solicited or sold the Investment 

Funds offered by CB/REP directly to the public itself, it would have been required 

by federal and state law to be properly licensed to directly engage in said enterprise.  

As a result, Coldwell Banker, as the franchisor and principal of the CB/REP 

franchise, had a duty to the public, including Plaintiffs and the other Class Members, 

to ensure that its franchisee and agent CB/REP was properly licensed to sell 

securities and that said securities (the Investment Funds) were properly registered 

when it authorized and shared in the profits from CB/REP‟s sale of the Investment 

Funds using the Coldwell Banker name and marks. 

155. In addition, pursuant to Section 4.1 of the Franchise Agreement, 

Coldwell Banker required CB/REP to have all necessary business licenses, 

certificates and permits, in addition to real estate licenses, to conduct its commercial 

real estate business.   

156. Based on the fact that Coldwell Banker senior officials expressly 

authorized the use of the Coldwell Banker name and mark in connection with the 
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solicitation and sale of the Investment Funds, and the pointed negotiations between 

Coldwell Banker and REP concerning the issue of whether money made in 

connection with the Investment Funds would be counted as part of CB/REP‟s gross 

revenues for royalty fee purposes, Coldwell Banker knew, when it entered into the 

franchise relationship with CB/REP in 2003, that CB/REP and REP were engaged in 

the sale of securities.  Coldwell Banker specifically reviewed and approved the 

brochures and marketing materials provided to Plaintiffs, the Class Members, and 

other members of the public by CB/REP concerning the Investment Funds. 

157. At the time Coldwell Banker and CB/REP entered into the CB/REP 

Franchise Agreement in 2003, the Williams Action was currently pending against 

CB/REP‟s shareholders, including REP, Davenport, Thompson, Morgan and Parker, 

who collectively owned seventy percent (70%) of CB/REP.  The Williams Action 

alleged that REP, its principals, and CB/AS (the predecessor franchise to CB/REP) 

were involved in the unlicensed sale of unregistered securities.  As such, Coldwell 

Banker had actual and/or constructive notice of the Williams Action at the time it 

entered into the CB/REP Franchise Agreement and was therefore aware that 

CB/REP and its principals and shareholders were not properly licensed to sell the 

Investment Funds as authorized by Coldwell Banker.  Despite its actual or 

constructive knowledge of the Williams Action, and the knowledge that CB/REP 

and its principals and owners failed to possess the proper licenses was a violation of 

Section 4.1 of the Franchise Agreement, Coldwell Banker willingly and voluntarily 

entered into the new Franchise Agreement with CB/REP, and specifically 

authorized and approved the use of its name in connection will the illegal sale of the 

Investment Funds by CB/REP.  It also specifically contemplated and negotiated the 

profits Coldwell Banker would derive from said illegal activities with the offending 

parties, namely with CB/REP, REP and its principals and attorneys. 

158. Despite state and federal licensing requirements and the requirements 

of Section 4.1 of the Franchise Agreement, Coldwell Banker failed to conduct the 
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necessary due diligence (or simply ignored what they did know) to determine 

whether CB/REP and/or REP did in fact possess the required business licenses, 

certificates and permits necessary to perform any Ancillary Services from which 

Coldwell Banker was receiving royalty fees. 

159. In addition, at varying times between 2003 through 2005, Coldwell 

Banker was repeatedly put on notice of CB/REP‟s violations of the terms of the 

Franchise Agreement, and of the fact that CB/REP and REP were not licensed to 

sell the Investment Funds.  Despite this knowledge, Coldwell Banker took no action 

to notify the authorities of CB/REP and REP‟s illegal conduct or to attempt to verify 

or remedy CB/REP‟s illegal conduct.  As such, Coldwell Banker failed to exercise 

reasonable care, control, supervision and oversight over the CB/REP franchise as 

required by law, and as authorized by the CB/REP Franchise Agreement. 

160. As a direct and proximate result of Coldwell Banker‟s failure to 

adequately and properly investigate, monitor and control CB/REP and to ensure that 

it was properly licensed to solicit and sell securities and to ensure that the 

Investment Funds were properly register as securities, Coldwell Banker caused and 

allowed Plaintiffs and the other Class Members to be defrauded by CB/REP and 

REP and authorized and profited from its franchisee and agent CB/REP‟s illegal sale 

of the Investment Funds using the Coldwell Banker name as a cloak of legitimacy. 

161. Due to Coldwell Banker‟s negligence, Plaintiffs and Class Members 

have been damaged in an amount in excess of $55,000,000.00, the actual amount to 

be proven at trial. 

SECOND CLAIM FOR RELIEF 

FRAUD 

(Against All Defendants and DOES 1-10) 

162. Plaintiffs re-allege and incorporate by reference Paragraphs 1 through 

161 above, as well as the allegations in the Sixth Claim for Relief for Aiding and 
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Abetting below.  This claim seeks to impose liability on Coldwell Banker based on 

agency principles and aiding and abetting principles. 

163. As described above, as franchisor, Coldwell Banker exercised strong 

control over its franchisee, CB/REP, and thus over its alter ego REP, and had 

knowledge of and ratified its acts.  Without limitation, under the CB/REP Franchise 

Agreements Coldwell Banker controlled: i) CB/REP‟s use of the words “Coldwell 

Banker” and the Coldwell Banker Commercial Marks; ii) initial and ongoing 

franchisee training programs; iii) office location approval; iv) periodic reporting 

requirements; v) inspections and audits; and, vi) termination rights based on acts 

and/or offenses that are misleading to the public. 

164. Coldwell Banker, by way of its control over CB/REP, knowledge,  

explicit approval and ratification of its acts, is liable for CB/REP‟s conduct, as 

described in more detail above, but generally: 

a. CB/REP‟s employing devices, schemes, or artifices designed to 

defraud the Class Members; 

b. CB/REP‟s knowingly untrue statements of material facts 

concerning the Investment Funds, and CB/REP‟s failure to state facts material and 

necessary to the determination as to whether to invest in the Investment Funds 

which, in the light of the circumstances, was misleading to the Class Members; and 

c. CB/REP‟s engagement in acts, practices, or courses of business 

which operated as a fraud or deceit upon other persons, including the Class 

Members. 

165. The following material misrepresentations were made by CB/REP to 

Plaintiffs and to each of the Class Members regarding the Investment Funds: 

a. The misrepresentation that CB/REP and the Investment Funds 

were partnered with Coldwell Banker, and in fact were Coldwell Banker 

investments, when the truth was that there was merely a franchise relationship 

between CB/REP and Coldwell Banker.  CB/REP and the Investment Funds were 
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not permitted by the Franchise Agreement to use the Coldwell Banker name or 

trademarks in the manner that they did, but nevertheless used the name and 

trademarks, with Coldwell Banker‟s express permission and acquiescence, with the 

purpose and intent to deceive the Class Members and to convince them to purchase 

units in the Investment Funds; 

b. The misrepresentation that the source of promised “dividends” 

were to be paid from “available revenue.” In actuality, the source of money used to 

pay these “dividends” to some Class Members was a bank account funded almost 

entirely by other Class Members‟ money, which was being paid to Class Members 

in a Ponzi-like scheme; 

c. The misrepresentations as to the potential return on Investments 

that Class Members could expect by: i) not basing the representations upon actual 

performance; ii) basing the representations upon non-existing yearly returns; iii) 

basing the returns upon a non-existing constant stream of income to investors, and, 

iv) basing the returns upon an inflated percentage of investor funds used to acquire 

real estate; and 

d. The misrepresentations as to how Class Members investments 

would be used, including the misrepresentation regarding the percentages of each 

dollar invested by the Class Members that could be paid for commissions and 

related fees, and the percentage that would be used for the acquisition of the 

investment properties. 

166. As to the Class Members who purchased units in Income Fund I, these 

representations occurred between January 1, 2003 and August 15, 2003. 

167. As to the Class Members who purchased units in Unit Business 

Investment Fund I, these representations occurred between June 18, 2003 and 

December 31, 2003. 

168. As to the Class Members who purchased units in Income Fund II, these 

representations occurred between August 12, 2003 and March 31, 2004. 
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169. As to the Class Members who purchased units in Income Fund III, 

these representations occurred between April 24, 2004 and December 31, 2004. 

170. As to the Class Members who purchased units in Unit Business 

Investment Fund II, these representations occurred between April 29, 2004 and 

December 31, 2004. 

171. As to the Class Members who purchased units in Equity Fund, these 

representations occurred between January 1, 2005 and the end of 2006. 

172. As to the Class Members who purchased units in Growth Fund, these 

representations occurred between January 1, 2005 and the end of 2006. 

173. Plaintiffs are informed, believe, and on that basis allege, that CB/REP 

drafted, designed and approved the written solicitation materials and PPMs that 

contained one or more of the misrepresentations, including representations relating 

to Coldwell Banker, with the intent that said solicitations and PPMs would be sent 

to potential investors, including Plaintiffs and Class Members, and would be relied 

on by said investors, Plaintiffs and Class Members.  As discussed above, Coldwell 

Banker also reviewed and approved the materials. 

174. The misrepresentations described above were known to be false by 

CB/REP, but believed to be true by the Class Members and Plaintiffs.  The Class 

Members and Plaintiffs reasonably relied upon the truth of the misrepresentations 

when they purchased units in one or more of the Investment Funds.  At the time the 

misrepresentations were made, Plaintiffs and the Class Members had no way to 

know that the representations were false.  Had Plaintiffs and the Class Members 

known that the representations made by CB/REP were untrue, they would not have 

purchased units in the in the Investment Funds. 

175. CB/REP acted with the intent to deceive, manipulate, and defraud 

Plaintiffs and the Class Members and in fact knew that Plaintiffs and the Class 

Members would rely, in part or entirely, on the misrepresentations when deciding 
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whether to purchase units in the Investment Funds or to keep their monies in the 

Investment Funds. 

176. Plaintiffs are informed, believe, and on that basis allege, that CB/REP 

made the foregoing misrepresentations directly to them and the other Class 

Members, and that, notwithstanding its strong control over CB/REP, Coldwell 

Banker not only expressly approved of the use of its name and false written 

materials, but failed to exercise reasonable care, control, and oversight to prevent 

such misrepresentations, some of which it expressly authorized.  As a result, 

Coldwell Banker is vicariously liable for CB/REP‟s fraud against Plaintiffs and the 

Class Members. 

177. As a direct and proximate result of Coldwell Banker‟s failure to control 

its franchisee CB/REP‟s misrepresentations and fraud and Plaintiffs and the Class 

Members‟ justifiable reliance thereon, Plaintiffs and the Class Members have been 

damaged in an amount in excess of $55,000,000.00, actual amount to be proven at 

trial.  Plaintiffs and the Class Members are also entitled to recover punitive damages 

in an amount sufficient to punish Coldwell Banker and to deter future conduct of 

this type. 

THIRD CLAIM FOR RELIEF 

NEGLIGENT MISREPRESENTATION 

(Against All Defendants and DOES 1-10) 

178. Plaintiffs re-allege and incorporate by reference Paragraphs 1 through 

177 above as though fully set forth herein, as well as the allegations in the Sixth 

Claim for Relief for Aiding and Abetting below.  This claim seeks to impose 

liability on Coldwell Banker based on agency principles and aiding and abetting 

principles. 

179. As described above, as franchisor, Coldwell Banker exercised strong 

control over its franchisee, CB/REP, and its alter ego REP, and had knowledge of 

and ratified CB/REP and REP‟s acts.  Without limitation, under the CB/REP 
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Franchise Agreements Coldwell Banker controlled: i) CB/REP‟s use of the words 

“Coldwell Banker” and the Coldwell Banker Commercial Marks, including the right 

to prevent the use of its name in connection with real estate syndicating; ii) initial 

and ongoing franchisee training programs; iii) office location approval; iv) periodic 

reporting requirements; v) inspections and audits; and, vi) termination rights based 

on acts and/or offenses that are misleading to the public. 

180. Coldwell Banker, by way of its control over CB/REP and knowledge 

and ratification of its acts, including its express authorization of the use of its name 

by CB/REP and REP in connection with the solicitation and sale of the Investment 

Funds, is liable for CB/REP‟s engaging in the conduct described above. 

181. With Coldwell‟s express approval and acquiescence, CB/REP 

knowingly supplied false information to Plaintiffs and the Class Members in 

connection with the purchase of units in one or more of the Investment Funds.  

Plaintiffs and the Class Members justifiably relied upon such false information. 

182. The misrepresentations were made to Plaintiffs and the Class Members 

via telephone, from either the Santa Ana or Irvine boiler room, and by the 

transmission of written solicitation material to Plaintiffs and the Class Members via 

mail by CB/REP. 

183. Plaintiffs are informed and believe, and on that basis allege, that 

CB/REP made misrepresentations directly to Plaintiffs and the Class Members to 

induce them to invest in one or more of the Investment Funds. 

184. When each of the misrepresentations was made to Plaintiffs and the 

Class Members, CB/REP had a duty to be truthful and to not misrepresent any facts 

relating to the Investments or the Investment Funds. 

185. CB/REP failed to exercise reasonable care or competence in 

disseminating information to Plaintiffs and the Class Members via sales materials, 

marketing materials, and oral communications. 
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186. The misrepresentations were believed to be true by Plaintiffs and the 

Class Members.  Plaintiffs and the Class Members reasonably relied upon the truth 

of the misrepresentations when they purchased units in one or more of the 

Investment Funds.  At the time CB/REP made the misrepresentations to Plaintiffs 

and the Class Members, they had no way to know that the misrepresentations were 

false and untrue. 

187. Had Plaintiffs and the Class Members known that the representations 

made by CB/REP were false, they would not have invested in the Investment Funds. 

188. When each of the misrepresentations were made to Plaintiffs and the 

Class Members, CB/REP knew or should have known, at the time the 

misrepresentations were made that Plaintiffs and the Class Members would rely 

upon and be mislead by the misrepresentations. 

189. CB/REP‟s negligent misrepresentations have damaged Plaintiffs and 

the Class Members and continue to damage them in an amount to be proven at trial. 

190. Plaintiffs are informed and believe, and on that basis allege, that 

CB/REP made the foregoing misrepresentations directly to Plaintiffs and the Class 

Members.  Notwithstanding its strong control over CB/REP as franchisor, Coldwell 

Banker not only affirmatively approved of the use of its name to sell the Investment 

Funds, and approved the written sales brochures, but also failed to exercise 

reasonable care, control and oversight over CB/REP as its franchisee and to prevent 

ongoing misrepresentations, in some instances expressly ratifying the 

misrepresentations including the use of Coldwell Banker‟s name in connection with 

the sale of the Investment Funds.  In so doing, Coldwell Banker thereby ratified 

CB/REP‟s acts and thus is liable for CB/REP‟s negligent misrepresentations to 

Plaintiffs and the Class Members. 

191. As a direct and proximate result of Coldwell Banker‟s failure to control 

its franchisee‟s misrepresentations and fraud, despite its knowledge and approval 

thereof, and Plaintiffs and the Class Members‟ justifiable reliance thereon, Plaintiffs 

Case 8:10-cv-00401-AG  -MLG   Document 35    Filed 03/29/11   Page 63 of 72   Page ID
 #:877



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

H:\NSLAW\Clients\Joint Equity Committee\Pleadings\Initial 

Pleadings\2nd AC Final 3.29.11.doc 
64 SACV 10-00401 AG (MLGx) 

SECOND AMENDED CLASS ACTION COMPLAINT 
 

and the Class Members have been damaged in an amount in excess of 

$55,000,000.00, actual amount to be proven at trial. 

FOURTH CLAIM FOR RELIEF 

COMMISSION OF UNLAWFUL, UNFAIR, AND FRAUDULENT BUSINESS 

ACTS AND PRACTICES 

CALIFORNIA BUSINESS & PROFESSIONS CODE § 17200 

(Against All Defendants and DOES 1-10) 

192. Plaintiffs re-allege and incorporate by reference Paragraphs 1 through 

191 above, as well as the allegations in the Sixth Claim for Relief for Aiding and 

Abetting below, as though fully set forth herein. 

193. California Business & Professions Code § 17200, et seq. prohibits acts 

of unfair competition, which means and includes any “fraudulent business act or 

practice . . .” and conduct that is “likely to deceive” and is “fraudulent” within the 

meaning of §17200. 

194. Beginning in at least January 2003, Coldwell Banker committed acts of 

unfair competition and untrue and misleading advertising, as defined by Business 

and Professions Code section 17200, by engaging in the practices incorporated 

herein, including but not limited to the following:  

a. Expressly permitting CB/REP and REP to use the Coldwell Banker 

name and mark in connection with the sale of the Investment Funds in 

contravention of Section 6.4 of the Franchise Agreement.   

b. Failing to notify the public or any state or federal authorities, after 

inquiry, of CB/REP‟s fraudulent and deliberate misrepresentations 

concerning Coldwell Banker‟s involvement or participation in, or 

endorsement of the Investment Funds despite being on notice of the 

same. 

c. Failing to take any further action to prevent CB/REP and REP from 

using the Coldwell Banker name in connection with the sale of the 
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Investment Funds upon termination of the Franchise Agreement in the 

fall of 2005. 

195. Fraudulent:  These acts and practices, as described above, violate 

Business & Professions Code section 17200 and constitute a fraudulent business act 

or practice within the meaning of Business and Professions Code §17200, as the 

conduct at issue was likely to mislead Plaintiffs and the general public. 

196. Unlawful:  The acts and practices alleged above constitute unlawful 

business acts and/or practices within the meaning of California Business & 

Professions Code §§ 17200, et seq.  Laws which have been violated and can serve as 

predicate laws for purposes of finding unlawful business acts and/or practices 

include, but are not limited to, the following: California Civil Code §§ 1572 (Actual 

Fraud – Omissions), 1573 (Constructive Fraud by Omission), and 1710 (Deceit), 

and other statutory and common law in effect. 

197. Unfair: The conduct alleged above constitutes negligence and other 

tortious conduct and gave it an unfair competitive advantage, based on the monies it 

received from the Fraudulent Scheme, over competitors which did not engage in 

such practices.  Said misconduct, as alleged herein, also violates established law 

and/or public polices which seek to ensure the protection of consumers from 

schemes, including Ponzi schemes, such as those at issue herein.  Defendant‟s 

conduct was and is directly contrary to established legislative goals and public 

policies, and its acts and/or practices alleged herein were and are unfair within the 

meaning of Bus. & Prof. Code 17200, et seq.   The harm to Plaintiffs, members of 

the general public and Class Members outweighs the utility, if any, of Defendant‟s 

acts and/or practices as alleged herein.   The conduct at issue is and was immoral, 

unethical, oppressive, unscrupulous or substantially injurious to consumers and thus 

unfair within the meaning of Bus. & Prof. Code 17200, et seq.   At all times 

relevant, the conduct at issue alleged herein caused:  1) substantial injury to 

Plaintiffs and the public, 2) had no countervailing benefit to consumers or to 
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competition that could possibly outweigh this substantial injury; and 3) caused 

injury that could not have been avoided or even discovered by ordinary consumers.  

198. By engaging in the conduct described above, CB/REP, REP and 

Coldwell Banker violated § 17200. 

199. As a result of the conduct alleged above, Plaintiffs and the Class 

Members have suffered injury and lost money and property. 

200. Plaintiffs and the Class Members are therefore entitled to injunctive 

relief and restitution, for franchise fees and other fees and commissions Coldwell 

Banker realized through its franchisor relationship with CB/REP, pursuant to 

California Business & Professions Code § 17200 et seq. 

FIFTH CLAIM FOR RELIEF 

UNTRUE OR MISLEADING ADVERTISING 

CALIFORNIA BUSINESS & PROFESSIONS CODE § 17500 

(Against All Defendants and DOES 1-10) 

201. Plaintiffs re-allege and incorporate by reference Paragraphs 1 through 

200 above, as well as the allegations in the Sixth Claim for Relief for Aiding and 

Abetting below, as though fully set forth herein. 

202. Through CB/REP‟s advertising practices, marketing and sales 

materials, CB/REP insiders, with Coldwell Banker‟s approval and acquiescence, 

disseminated untrue and misleading statements and omitted material facts pertinent 

to the Class Members‟ decision to purchase units in one or more of the Funds in 

violation of California Business & Professions Code § 17500 et seq. 

203. The advertising, marketing, and sales materials provided to Plaintiffs 

and the Class Members by CB/REP were likely to deceive the public and did 

deceive Plaintiffs and the Class Members. 

204. CB/REP misrepresented material facts to the Class Members for the 

purpose of inducing the Class Members to purchase units in one or more of the 

Investment Funds. 
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205. CB/REP knew, or should have known, that their representations were 

false but were believed to be true by the Class Members.  The Class Members 

reasonably relied upon CB/REP‟s representations in connection with their decision 

to purchase units in the Investment Funds. 

206. CB/REP knew, or should have known, that their representations 

regarding the Investment Funds were made, or were caused to be made, to members 

of the general public through the use of CB/REP‟s website, sales material, 

marketing material, third party websites, and telephone centers. 

207. By engaging in the conduct described above, CB/REP and Coldwell 

Banker, through its approval and acquiescence, violated § 17500. 

208. Plaintiffs and the Class Members are therefore entitled to the relief 

available under California Business & Professions Code § 17500, et seq. 

SIXTH CLAIM FOR RELIEF 

AIDING AND ABETTING 

(Against All Defendants and DOES 1-10) 

209. Plaintiffs re-allege and incorporate by reference Paragraphs 1 through 

208 above as though fully set forth herein. 

210. As described above, Coldwell Banker and REP entered into the 

Franchise Agreement whereby Coldwell Banker enfranchised REP and CB/REP, 

and their agents and employees, to solicit potential investors, such as the Class 

Members, to invest in the Fraudulent Scheme. 

211. As described above, Coldwell Banker knew that REP and CB/REP, and 

their agents or employees, would represent to potential investors, such as Plaintiffs 

and the Class Members, that REP had a franchisor/franchisee relationship with 

Coldwell Banker. 

212. As described above, Coldwell Banker knew of the Fraudulent Scheme 

for many years. 
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213. As described above, Coldwell Banker knew that REP, through 

CB/REP, was using the Coldwell Banker name, mark and goodwill to further the 

Fraudulent Scheme, and Coldwell Banker specifically permitted it to do so for the 

purpose of increasing the amounts it would receive in fees from CB/REP. 

214. As described in above, Coldwell Banker knew that REP‟s, through 

CB/REP, misrepresentation of the true facts concerning Coldwell Banker‟s 

involvement and/or participation in the Fraudulent Scheme was likely to mislead the 

Class Members.  Despite this knowledge, Coldwell Banker permitted CB/REP to 

deliberately mislead the Class Members concerning the nature of their relationship, 

and said concealment and misrepresentation ultimately led the Plaintiffs and the 

Class Members to purchase shares in REP‟s investments. 

215. As described above, Coldwell Banker enabled and substantially 

assisted REP in perpetuating the Fraudulent Scheme because it consciously 

permitted REP, through CB/REP, to use, and continue using the Coldwell Banker 

name, mark and goodwill in a manner inconsistent with, and in violation of, 

the Franchise Agreement.  As discussed in paragraphs 48-50 and elsewhere above, 

Coldwell Banker authorized the use of its name and marks in marketing the 

Investment Funds to Class Members and reviewed and approved the sales brochures 

used by CB/REP in marketing the Investment Funds.  Coldwell Banker did so 

consciously in order to increase its own profits from the CB/REP franchise.  As a 

result of this and other alleged actions and inactions by Coldwell Banker, Coldwell 

Banker gave substantial assistance to CB/REP‟s unlawful, unfair, deceitful and 

fraudulent acts. 

216. Coldwell Banker knew that the misrepresentation concerning its 

involvement in the Fraudulent Scheme had caused some of the Class Members to 

purchase shares in the REP investment funds.  Coldwell Banker was also aware that 

the misrepresentations by REP, through CB/REP, concerning its involvement 

would likely result in continuing harm to the public and prospective investors, i.e. 
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the Class Members.  Despite this knowledge, Coldwell Banker prolonged the 

longevity of the Fraudulent Scheme by: i) failing to take any action to correct the 

misrepresentations concerning its involvement in the Fraudulent Scheme, ii) failing 

to enforce the terms of its Franchise Agreement with CB/REP or to immediately 

terminate the CB/REP franchise upon knowledge of the misuse of its name, iii) 

failing to truthfully advise the Texas Securities Board regarding its knowledge of the 

existence and extent of CB/REP and REP‟s illegal activities and the use of its name 

in connection therewith, and iv) continuing to collect fees from CB/REP which were 

derived from the Fraudulent Scheme.  For the foregoing reasons, Coldwell Banker 

condoned CB/REP and REP's misrepresentations and aided and abetted CB/REP 

and others in their perpetration of the unlawful, unfair, deceitful and fraudulent acts 

alleged herein.  

217. As a direct and proximate result of Coldwell Banker‟s aiding and 

abetting its franchisee CB/REP‟s misconduct, misrepresentations, fraud, breaches of 

duties (including fiduciary duties), and unfair business practices, the Class Members 

have been damaged in an amount in excess of $55,000,000.00, actual amount to be 

proven at trial.  Plaintiffs and the Class Members are also entitled to recover 

punitive damages in an amount sufficient to punish Coldwell Banker and to deter 

future conduct of this type. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs and the Class Members respectfully request: 

 

AS TO THE FIRST CAUSE OF ACTION 

1. For monetary damages in an amount according to proof at the time of trial; 

2. For interest thereon; 

3. For costs of suit herein; and 

4. For such further relief as the Court may deem just and proper. 
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AS TO THE SECOND CAUSE OF ACTION 

1. For monetary damages in an amount according to proof at the time of trial; 

2. For punitive damages; 

3. For interest thereon; 

4. For costs of suit herein; and 

5. For such further relief as the Court may deem just and proper. 

AS TO THE THIRD CAUSE OF ACTION 

1. For monetary damages in an amount according to proof at the time of trial; 

2. For interest thereon; 

3. For costs of suit herein; and 

4. For such further relief as the Court may deem just and proper. 

AS TO THE FOURTH CAUSE OF ACTION 

1. For injunctive relief and restitution as available under California Business and 

Professions Code § 17200, et seq.; 

2. For costs of suit herein; and 

3. For such further relief as the Court may deem just and proper. 

AS TO THE FIFTH CAUSE OF ACTION 

1. For injunctive relief and restitution as available pursuant to California 

Business and Professions Code § 17500, et seq.; 

2. For costs of suit herein; and 

3. For such further relief as the Court may deem just and proper. 

AS TO THE SIXTH CAUSE OF ACTION 

1. For monetary damages in an amount according to proof at the time of trial; 

2. For punitive damages; 

3. For interest thereon; 

4. For costs of suit herein; and 

5. For such further relief as the Court may deem just and proper. 

/// 
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SECOND AMENDED CLASS ACTION COMPLAINT 
 

AS TO ALL CLAIMS 

1. For Plaintiffs costs of suit, including attorneys fees; and 

2. For such further relief as the Court may deem just and proper. 

 

DATED: March 29, 2011 NEWHOUSE|SEROUSSI, ATTORNEYS 

 By:  

 Michael R. Newhouse 

Suzanne M. Henry 

Attorneys for Plaintiffs and the Putative 

Class  
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SECOND AMENDED CLASS ACTION COMPLAINT 
 

DEMAND FOR JURY TRIAL 

Pursuant to Fed. R. Civ. P. 3 8(b), Plaintiffs hereby demand a trial by jury of 

all issues so triable. 

 

 

DATED: March 28, 2011 NEWHOUSE|SEROUSSI, ATTORNEYS 

 By:  

 Michael R. Newhouse 

Suzanne M. Henry 

Attorneys for Plaitiffs and the Putative 

Class 
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COMMERCIAL FRANCHISE AGREEMENT 

THE PARTIES AGREE THAT THIS AGREEMENT SHALL GOVERN THEIR RELATIONSHIP IN 
CONNECTION WITH FRANCHISEE'S OPERATION OF ITS INDEPENDENT COMMERCIAL REAL 
ESTATE BUSINESS. 

1.0 PARTIES AND TERM: 
1.1 .Franchisor: The word "Franchisor" means: 

COLOWELL BANKERRe 
ss as Coldwen Banker Commercial Affiliates, Inc. 

. -~ . 

1.2 Franchisee: The word "Franchiseew meansthe corporation, partnership,%ther legal 
entity or sde proprietor identified and agreeing to be bound below: 

a. tf Franchisee is a corporation, partnership or other legal entity: 
O r a n q ~ C o m m e r c i a t , ~ r - - - - -  
(Legal name of corporation N, partnership0 or other: ) 

RE 001 30 
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Title: President 

b. If Franchisee is a sole proprietor: 

Signature: Date: 
Name: 

THE SUBMISSION OF THIS AGREEMENT TO FRANCHISEE DOES NOT CONSTITUTE AN OFFER. 
THIS AGREEMENT SHALL NOT BE BINDING ON FRANCHISOR UNLESS AND UNTIL IT IS 
ACCEPTED BY FRANCHISOR, THAT IS, SIGNED ABOVE BY FRANCHISOR'S AUTHORIZED 
OFFICERS AND RFTURNED TO FRANCHISEE. 

1.3 Owners: The words 'Owner" and 'Owners' mean the sole proprietor (in his or her capacity as 
the owner of the sde proprietorship) or each 'Person' (as defined in Section 3.1) who has a direct 
ownership interest in Franchisee ($Franchisee is a corporation, partnership or other legal entity). 
Franchisee and the Owners represent and warrant that 

a. The following Persons are all of the Owners of Franchisee and their ownership interests 
are as stated below. 

Ownership 
Name: Interest: 

, b. If any Owner is a corporation, partnership or other legal entity, the individuals owning 
such legal entity and their ownership interests are set forth in Exhibit A. Exhibit A is 
attached or is not attached as of the signing of this Agreement. 

1.4 Personal Guaranty: Each of the Owners of Franchisee shall execute a Personal Guaranty 
guaranteeing the. payment and performance of all of Franchisor's obligations under this 
Agreement . 

1.5 Term of Agreement: After this Agreement has been signed by the parties, it becomes effective 
. on April 30. 2003 (the 'Effedive Date"). This Agreement shall expire on the date 10 years from 
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the Effective Date (the 'Expiration Daten). The period starting on the Effective Date and ending 
on the Expiration Date is the Term" of this Agreement. 

-1.6 . . Fee: Concurrently h t h  the signing of this Agreement, Franchisee shall pay Franchisor a 
franchise, assignment or renewal fee of $- (as appropriate for this transaction). Upon 
Franchisor's acceptance of this Agreement, the fee becomes non-refundable. 

2.0 FRANCHISEE INFORMATION: 

2.1 Business Name: Franchisee shall operate its commercial real estate business only under the 
name "Coldwell Banker Commercial Oranae Coast' and Franchisee shall file and keep current a 
fictitious name certificate or similar document in each jurisdiction which requires such filing. It is 
strongiy recommended that the fdtious name be limited to two additional words. 

-2.2 Legal Entity: If Franchisee is a corporation, partnership or othq legal entity, Franchisee 
represents and warrants. that it was formed under the laws of the Territory. State or 
Commonwealth listed below, it is validly existing and in good standing under such laws, and it has 
full power and authority to enter into 'and perform its obligations under this Agreement. If 
Franchisee is a corporation. Franchisee shall not, without the prior written consent of Franchii, 
-dude the words "Coldwell Banker" as part of Franchisee's corporate name. ff Franchisee i s  an 
individual, Franchisee represents and warrants that he or she is a resident of the Territoty;.State 
or Commonwealth listed below. 
Jurisdiction: .California 

2.3 Commercial Manager: The "Commercial Manager" is the individual responsible for managing all 
operations of the "Franchised Business." as defined below. Franchisee agrees to report 
immediately any change in its Commercial Manager to Franchisor. At the time this Agreement is 
signed, the name of the Commercial Manager is: 

Print Name: Dawson Davenport 

2.4 Responsible Broker: The "Responsible Broker" is Franchisee's licensed real estate broker 
under applicable law. No change in the Responsible Broker shall be made without Franchisor's 
prior written consent, which will not be unreasonably withheld. The name of the Responsible 
Broker is: 

. . --- 

Print Name: Peter R Dorsa 

2.5 Office: The word "Office" in this Agreement refers only to the business location identified by the 
. . 

address and telephone number@) induded in this Section 2.5. The commercial real estate 
business governed by this Agreement shall be operated exclusivdy by Franchisee and only from 
the Office. No change in the address or telephone number@) of. the Office shall be made by 
Franchisee without Franchisor's prior written consent in accordance with Section 6.11 of this 
Agreement. 
Street Address: 2424 S.E. Bristol. Suite 330 

. City, State and Zip Code: Newport Beach, CA 92660 
Telephone Number. 949-585-7605 
Facsimile Number: 949-585-7630 

2.6 Notice Address: Notices and communications to Franchisee and its Owners shall be.sent to the 
addressee at the following street address or facsimile transmission telephone number 
Street Address: 2424 S.E. Bristol. Suite 330 
City, State and t ip Code: Newport Beach. CA 92,660 
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Telephone Number. 949-585-7605 
Facsimne Number: 949-585-7630 

3.0 INTERPRETATION: 

.3.1 Certain Definitions: Where used in this Agreement, the following words and phrases will have the. 
meanings set forth below: 

a. "Agreement" shall mean this Commercial Franchise Agreement as it may be amended 
from time to time. 

b. "Ancillary Services" shall have the meaning set forth in Section 6.4. 

c. Coldwell Banker Corporation" is the ultimate parent conipany of Franchisor and the owner 
of the "Coldwell Banker Commercial Marks' (as defined herein). 

d. "Coldwell Banker Commercial Marks" means the trademarks, service marks, copyrights 
and trade dress that Franchisor authorizes Franchisee to use from time to time in the 
"Commercial Policy Manual" (as defined herein), including all additional or substitute 
trademarks, service marks, copyrights and trade dress that Franchisor may hereafter 
authoriie Franchisee to use. 

. ;e. "Coldwell Banker Commercial System" means the system developed by Franchisor :for_ 
franchising the operation of commercial real estate offices, including the use and 
promotion of the Coldwell Banker Commercial Marks, copyrights, trade- secrets, 
confidential ideas, and other marketing and management methods, materials and 
procedures. Franchisor has updated the Coldwell Banker Commercial .System from time 
to time and plans to continue to do so as it deems advisable in its sole judgment. .' 

f. "Commercial Manager" shall have the meaning set forth in Section 2.3. 

. . '9 "Commercial Policy Manual" means the confidential manual of policies and procedures 
loaned to Franchisee by Franchisor in accordance with Section 5.3. 

"Competitive Business" shall have the meaning set forth in Sedion 15.2. 
--- --- 

"Confidential Information" shall have the meaning set forth in Section 15.1. 

"Effective  ate" shall have the meaning set forth in section 1.5. 

"Electronic Reports" shall have the meaning set forth in Subsection 11.4.b. 

"Expiration Datew shall have the meaning set forth in Sectinn 1.5. 

'Franchised ~usiness" means the commercial real estate business operated from the 
Office, including without limitation all transactions and services falling within the definition 
of 'Franchised Services" set forth in Sections 6.1 through 6.4 of this Agreement. 

"Franchised Sewices" shall have the meaning set forth in Sections 6.1 through 6.4. 

"Franchisee" shall have the meaning set forth in Section 1.2. 

"Franchisor' shall have the meaning set forth in Section 1.1. 
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q- "Gross Revenues" shall have the meaning set forth in Section 7. I. 

r. "Marketing Fees" shall have the meaning set forth in Subsection 8.1. and Section 8.2. 

s. : "Marketing Fund" shall have the meaning set forthin Section 8.1. 

t. "Office" shall have the meaning set forth in Section 2.5 

u. "Office Manager" means the individual responsible for the day-to-day operations of the 
Office.. The Commercial Manager may be the Office Manager. 

aa. 

bb. 

"Optionee" shall have the meaning set forth in Subsection 10.4.a. 

"Transition" shall have the meaning set forth in Section 5.4. 

"Owner" and "Owners" shall have the meanings set forth in Section 1.3 and Exhibit A, if 
applicable. 

"Person" means an individual, a partnership, a bust, a corporation, an association and 
any other incorporated or unincorporated organization or entity. 

  elated P a w  means a Person who, directly or indirectly, owns or controls a party to 
this Agreement, is owned or controlled by a party to this Agreement, or is under:.common 
control with a party to this Agreement. Contrd, in this contekt, means the possession of 
the power to direct or to cause the direction of the management and policies of a Person, 
whethei through ownership, by contract or otherwise. 

"Residential Property" shall have the meaning set forth in Section 6.1. 

"Responsible Bioker" shall have the meaning set forth in Section 2.4. 

cc. "Royalties" shall have the meaning set forth in Section 7.2. 

dd. "System Standards" ,means Franchisor's mandatory specifications; standards, methods 
--- . . 
. . am  procedure--. 

ee. "Terin" shall have the meaning set forth in Section 1.5. 

ff. "Transfer the ~rinchise" shall have the meaning set forth in Section 10.2. 

3.2 Titles and Words: Titles used in this Agreement are for convenience only and shall not affect 
the meaning of any provision of this Agreement. Capitalized words shall have the meanings 
defined where such terms occur in this Agreement in quotation marks. All words used in any 
number or gender shall extend to include any other number or gender as the contex! or sense of 
this Agreement may require. The language of this Agreement shall be construed simply according 
to its fair meaning and not strictly for or against any party. 'The parties agree that if any provision 
of this Agreement is capable of more than one construction, one of which would render the 
provision void and the other of which would render the provision valid, then the provision shall 
have the meaning which renders it valid. 

3.3 f ranch is or's Consent: In all cases where Franchisor's prior consent or acceptance is required 
and no other method or timing for obtaining such consent or acceptance is prescribed, 
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Franchisee shall request such consent or acceptance in writing, and Franchisor shall notify 
Franchisee of its decision within 30 days after receiving Franchisee's written request and all 
supporting documentation. Whenever the consent or acceptance of Franchisor is required 
hereunder, such consent or acceptance must be in writing. If Franchisor does not respond in 
writing to Franchisees request within such 30-day period. the request shall be deemed denied. 
Franchisor's consent to or acceptance of any request by Franchisee shall be effective oNy to the 
extent specifically stated and shall not be deemed to waive or render unnecessary Franchisor's 
consent or acceptance of any subsequent similar request. Except where this Agreement 
expressly obligates Franchisor to reasonably accept or consent to (or not to unreasonably 
withhold its acceptance of or consent to) any action or request by Franchisee, Franchisor has the 
absolute right for any reason to withhold its acceptance of or consent to any action by 
Franchisee. 

3.4 Time: Time is of the essence of this Agreement with respect to each and every provision in 
which time is a factor. Wherever this Agreement refers'to a period of days, such period shall be 
measured by calendar days; however, if the last day of the period is not a business day, the 
perlod shall be extended automatically to thenext business day. 
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REPRESENTATIONS AND WARRANTIES: 

Status: As an inducement to Franchisor entering into this ~greement, Franchisee and its Owners 
represent and warrant that the following statements accurately describe the status of Franchisee 
and the Owners: 

a. Franchisee possesses such business licenses, certificates and permits, in addition to real 
estate licenses, as are required for Franchisee to conduct its commercial real estate 
business from the Office listed in Section 2.5; 

b. The information provided to Franchisor in the Application for franchise is accurate and 
complete; 

c. The signing and performance of this Agreement by Franchisee and its Owners will not 
iriolate or constitute a breach of any provision of any other agreement made by 
Franchisee, the Owners or any dtheir Related parties; and 

d. The individual or individuals. signing this Agreement on behalf of Franchisee are duly 
authorized to do so. 

Inv,estigation: As a further inducement to Franchisor entering into this Agreement.. Franchisee 
represents and warrants that the following statements are accurate and true: 

a. Franchisor advised Franchisee to seek the counsel of business advisors -of its own 
choosing prior to signing this Agreement and to contact existing Cddwell Banker 
franchisees to gain a better understanding of the franchise. Franchisee has consulted 
with such advisors and Coldwell Banker franchisees as franchisee has deemed 
advisable; and 

b. Franchisee understands that the success of Franchisee's business is primarily dependent 
on Franchisee's abilities, efforts and financial resources, and on conditions in its market 
area. 

 notwithstanding Franchisor's acceptance of the Office, the choice to place Franchisee's 
business at the Office location, the physical layoutXhloct ion,a n t h e e r m S m  
lease or other acquisition of the location were Franchisee's decisions, made in its sole 
discretion and without reliance on any advice, representations or warranties fFom 
Franchisor. 

GRANT OF 'THE COLDWELL BANKER COMMERCIAL FRANCHISE: 

Grant o f  Rights: Franchisor grants .to Franchisee the.non-exclusive right to use the Coldwell 
Banker Commercial System i n  the operation of the Office during the Term. Franchisee accepts 
the obligation to cdmply fully with this Agreement i r i  its operation of the Office and use of the 
Coldwell Banker Commercial System throughout the Term. 

System Standards: Franchisee acknowledgcis that its compliance with the System Standards is 
essential to presewe the goodwill of the Coldwell Banker Commercial Marks and the integrity of 
the Coldwell Banker Commercial System. System Standards constitute provisions of this 
Agreement as if fully set forth -herein. Each reference to this Agreement includes all System 
Standards, as modified, supplemented or deleted from time to time by Franchisor in the 
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Commercial Policy Manual, provided that no System Standard shall alter Franchisee's 
fundamental status and rights under this Agreement 

5.3 Commercial Policy Manual: Franchisor will provide to Franchisee during the Term access to the 
Commercial Policy Manual, which may consist of one or more publications or may be provided 
electronically. The Commercial Policy Manual contains Franchisor's System Standards and 
recommended methods, specifications and procedures relating to the use and protection of the 
Coldwell Banker Commercial System. Franchisor may modify the Commercial Policy Manual from 
time to time to reflect changes in the Coldwell Banker Commercial System. Franchiior shall 
provide Franchisee with all such modifications and Franchisee agrees to maintain its copy or 
copies of the Commercial Policy Manual current, if the manual is published. If a dispute develops 
relating to the contents of the Commercial Policy Manual, the master copy which Franchisor 
maintains at its principal office, or the most current edition maintained on Franchisor's lntranet 
site, will be controlling. Franchisee may not copy any part of the Commercial Policy Manual. 

5.4 Transition: The "Transition" is Franchisor's training program to introduce the Coldwell Banker 
bmmercial System to the Commercial Manager (and Office Managers, if any). When the 
Transition is given, it will consist of Franchisor's thencurrent training program. The Transition will 
be held at such times and places as Franchisor'designates. Franchisee shall be responsible for 
all travel costs and livinn expenses incurred in connection with the attendance of Franchisee's 
personnel at the Transition: 

a.. . H Franchisee is signing this Agreement to acquire a new Coldwell Banker &mmercial 
franchise directly from Franchisor, then within 90 days after the Effectiie Date, 
Franchisor will provide a Transition. If the Commercial Manager does not attend the 
Transitiin within, 90 days after the Effectiie Date, then Franchisee shall be in breach of 
this Agreement. 

b. If Franchisee is signing this Agreement to renew its Coldwell Banker commercial 
franchise, Franchisor encourages Franchisee to ensure that its Commercial' Manager. 
Responsible Broker and any Office Managers are familiar with Franchisots current 
program, but attendance at the Transition is not required. 

c. If Franchisee is signing this Agreement in connection with the transfer of the franchise 
from another franchisee, attendance at the Transition is governed by Subsection 10.5.c. 
---- 

. d: If Franchisee desires to change its Commercial Manager, then at the earliest possible 
date following Franchisee's notice to Franchisor of the appointment of the new 
Commercial Manager, Franchkee will make its new Commercial Manager available for 
the Transition, at Franchisee's expense. 

. . 
5.5 optional Training ~oursks: In addition to the Transition, Franchisor may. make available to 

Franchisee optional training courses, seminars or conferences at such times and places and for 
such fees as Franchisor designates. Course fees, travel and living expenses incurred as a result 
of attending such training courses will be borne by Franchisee. 

5.6 Continuing Assistance: Franchisor shall furnish guidance to Franchisee with respect to the 
Coldwell Banker Commercial System, including improvements and changes to the Coldwell 
Banker Commercial System. Such guidance shall. in Franchisots discretion, be furnished in the 
form of the Commercial Policy Manual, bulletins and other written materials, consultations by 
telephone, facsimile. or e-mail or in person at Franchisor's facilities or the Office, or by other 
means of communication. Franchisor may, at Franchisee's request, provide special assistance for 
which Franchisee will be required to pay such fees and expenses as Franchisor then charges. 
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5.7 Optional Programs: Franchior, in its sole discretion, may develop, implement, modify andlor 
discontinue optional programs to enhance the Franchised Business, such as permitting 
Franchisee to participate in one or more awards programs. Furthermore, Franchisor shall have 
the right, in its sde discretion, to condiion Franchisee's partiupation in any one or more of such 
programs upon Franchisee and its Owners and Related Parties being in compliance with this 
Agreement and all other agreements with Franchisor or any of its Related Parties. 

5.8 ~andatoty National Business Conference: The Commercial Manager or one or more Owners 
, 

shall attend either the annual national business conference for Coldwell Banker Commercial @ 
Global Commercial Conference held by Franchisor on such dates and at such places and for 

. such fees as Franchisor designates. Fees, travel and living expenses incurred as a result of such 
. . attendance will be borne by Franchisee. You will be responsible for one conference registration 

fee even i f  you do not attend. 

6.0 OPERATING THE FRANCHISED BUSINESS: 

6.1 Franchised Services: The phrase "Franchised Servicesw means acting as a broker or agent for 
another, or as a consultant to another, in connection with listing, offering. selling, exchanging. 
purchasing, auctioning, managing (including property management), leasing, renting or consulting 
regarding any and all real property and any ancillary personal property (and all other s e ~ c e s  
andlor property as further defined in the Commercial Policy Manual), except for real property 
,which consists of four or less residential units or individual lots for the same ("Residential 
Property"). Under no circumstances will Franchisee a d  as a broker or agent for another, or as a 
consultant to another, in connection with listing, offering, selling, exchanging, purchasing, 
auctioning, managing, leasing, renting or consulting regarding any and all Residential Property. 

6.2 Exceptions: Franchisee acknowledges that it is not the intent of this Agreement to permit any 
transactions in Residential Property under the Coldwell Banker Commerdal System other than for 
such Residential Property as may personally owned by Franchisee or an Owner. Any particular 
Residential Property of the type excepted in Section 6.1 may be included in the Franchised 
Services if Franchisee, in accordance with the procedure set forth in the Commercial Policy 
Manual, obtains Franchisor's prior written consent for Franchisee to act as broker or agent with 
respect to such property; provided, however, that Franchisee shall be required to pay increased 
"Royalties," as defined in Section 7.2 of this Agreement, at a rate equal to six percent (6%). 
Inasmuch as there m a y b e n f i a l  franchisees In l-rancfiise areas, F r z m h F  
such request as may be denied for any reason in Franchisor's sde and absolute discretion. 

6.3 Supplemental Definitions: Franchisor reserves the right to further define and interpret the 
scope of franchised Services from time to time in a manner that is consistent with the foregoing 
definition by establishing supplemental definitions in the Commercial Policy Manual. 

6.4 Services Not Included: AU transactions and types of service that are beyond the scope of the 
definition of Franchised Sm-ces constitute separate businesses distinct from the Franchised 
,Business covered by this Agreement Franchised Services shall not include the offering or 
performing of ancillary real estate services, including without limitation, tile insurance or 
searches, real estate syndicating, mortgage banking, loan brokerage, business opportunity 
brokerage, insurance, escrow or appraisals ("Ancillary Services"). Property management services 
are not Ancillary Services, but are Franchised Services. Franchisee may offer and perform 
Ancillary Services in a manner consistent with applicable law and the Commercial Pd,icy Manual; 
however, Franchisee is not authorized to use the Coldwell Banker Commeraal Marks or the 
Coldwell Banker Commercial System in any manner in connection with any Ancillary Services or 
separate businesses, except with the prior written consent of Franchisor. Should Franchisee 
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decide to perform any Ancillary Services, Franchisee must perform said Ancillary Services under 
a separate business with separate signage, .from a different location (i.e.. no shared operations) 
.-and there shall be no cooperative advertising between Franchisees Coldwell Banker Commercial 
Franchise and any ancillary business. 

6.5 Franchisee's Best Efforts: Franchiiee agrees to conduct the Franchised Business stridly in 
accordance with this Agreement and to exercise its continuous best efforts to maintain and 
develop the Franchised Business to its greatest potential. 

a. Franchisee shall exert its best efforts to promote Ancillary Services offered by such 
companies as Franchisor from time to time designates, including without limitation. 
Franchisor andlor any of its Related Parties or Preferred Alliances provided that such 
Ancillary Services are available in Franchisee's market area and can be offered and sold 
in a commercially practicable manner. Franchisor andlor any of its Related Parties or 
Preferred Alliances, at their discretion, may modify or discontinue any and all such 
Ancillary Services. 

b. Franchisee shall use its best efforts to refer all potential transactions and agreements 
involving Residential Property to a Coldwell Banker residential real estate brokerage 
office (whether owned by Franchisor or any Related Party, franchisee or licensee of 
Franchisor). Franchisee shall use its best efforts to refer all potential commercial real 
estate business that is located outside of Franchisee's market area to a Coldwell Banker 
commercial real estate office (whether owned by Franchisor or any Related Party, 
franchisee or licensee of Franchisor). 

6.6 i Franchisee's Right to  Operate Other Businesses: Subject to Sections 6.4 and 6.5, Fizinchisee shall 
have the right to own and operate any type of business other than the Franchised Business; without 

.: such business being deemed to be part of the Franchised Business; provided, however, that none of 
the Coldwell Banker Commercial Marks nor any other part of the Coldwell Banker Commercial System 
may be used in connection with such other business, and provided further that Franchisee properly 
segregates the operations of such business from the Franchised Business in accordance with the 
Commercial Policy Manual and there is no cooperative advertising between Franchisee's Coldwell 

. . Banker Commercial. Franchise and any other business.. Should Franchisee use the Coldwell Banker 
Commercial marks or any other Coldwell Banker marks or the Cddwell Banker Commercial System in 

~- 
operating these other businesses or any Ancillary Services defined above, in Section . 6.4. . Franchisee. 
shall 'pay royaliy and adverFs~ng fees o n a n o ~ e v e n u e s e a r n e d  h 

. businesses. 

6.7 Independent Contractors: The parties are and shall be independent contractors with each other. 
Nothing contained in this Agreement or arising from the conduct of the parties is intended to make any 
pariy a geneial or special. agent, legal representative, joint venturer, partner, trustee, fiduciary or 
employee of any other party for any purpose whatsoever (including without limitation Franchisor's 
administration of the "Marketing Funde defined in Section 8.1) or to create any other relationship of 
trust or conf&nce. 

a. Franchisee shall make no express or implied agreements, warranties, guaranties or 
representations or incur any debt in the name or on behalf of Franchisor or represent that the 
relationship of the parties hereto is anything other than that of independent contractors. All 
employees hired by Franchisee shall not for any purpose be deemed employees of Franchisor 
nor subject to Franchisor's control. Franchisor shall not be obligated, by, or have any liability 
under, any agreements made by Franchisee with any third party or for any representations 
made by Franchisee to any third party. Franchisor shall not be obligated for any damages to 
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any Person or property directly or indirectly arising out of Franchisee's operation of the 
Franchised Business. 

b. Franchisee shall conspicuwsly identify itself in all dealings with customers, lessors. 
contractors, suppliers, public officials, personnel of Franchisee and others as the owner of the 
Franchised Business. Such notices of independent ownership as Franchisor may require in 
the Commercial Policy Manual shall be placed by Franchisee on forms, business cards, 
stationery. signs, advertising and other materials. 

c. Franchisor shall have no liability for any sales, use. service, occupation, excise, gross 
receipts, income, property or other taxes, whether levied upon Franchisee, Franchisee's 
property or upon Franchisor, in connection with the sales made or business conducted by 
Franchisee. Payment of all such taxes shall be Franchisee's. responsibility. 

- d. Franchisee shall operate the Franchised Business in compliance with all applicable laws, 
rules and regulations of all governmental authorities; shall prepare and file necessary tax 
returns; and shall at all times comply with the standards of the Code of Ethics of the 
National Association of Realtors. Franchisee shall obtain and maintain all permits, 
certificates and licenses necessary to conduct the Franchised Business in the jurisdiction 
where the Office is located. 

6.8 Indemnification: Franchisee shall defend and indemnrfy Franchisor and its present and future 
Related Parties, and their respective shareholders, directors, officers, employees,. agents, 
attorneys, accountants, successors and assigns, and hold them harmless from and against, and 
reimburse them for, all losses, claims, liabilities, obligations, damages, attorneys' fees, costs, 
settlement amounts, judgments, lost profds, charges, expenses and taxes based upon. arising out 
of, or in any way related to the operation of the Franchised Business or any other business 
conducted by Franchisee, the breach by Franchisee or any of its Owners of any provision of this 
Agreement or asserted against or imposed on any of the foregoing indemnified parties contrary to 
the provisions of Section 6.7. Franchisor and its Related Parties have the right to defend andlw 
settle any such matter in such manner as they deem appropriate, in their sole discretion, and 
without the consent of Franchisee. Franchisee also shaU reimburse each of the foregoing 
indemnified parties for all costs reasonably incurred in investigating and defending any such 
matter, including without limitation, attorneysm fees (induding in-house counsel expenses) and 
court costs. This Section 6.8 shall continue in full force and effect subsequent to, and 
notwithstanding, the-ation of -i. . . 

-- 

6,9 Management of the Franchised Business: During the Term, the Franchised Business shall be 
under the direct, full-time supervision of the Commercial 'Manager. In the event that, a new 
Commercial Manager is appointed by Franchisee during the Term, Franchisee 'shall. notify 
Franchisor immediately and such new' Commercial Manager shall be required- to complete the 
Transition, at .Franchisee's sole expense, within 180 days after such appointment 

a. Franchisee may employ one (or more) Office Manager(s) for the Office; the Commercial 
Manager also may serve as' an Office Manager. Each Office Manager shall have 
completed the Transition or shall have been sufficiently trained by Franchisee, in 
Franchisor's reasonable judgment, with respect to the Coldwell Banker Commercial 
System. 

b. The Commercial Manager and each Office Manager, if any, shall continuously exert his 
or her full-time best efforts during normal business hours, as defined in the Commercial 
Policy Manual, to promote and manage the Franchised Business. They. shall not engage 
in any other business or other activity, directly or indirectly, that requires their active 
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participation during normal business hours or that may conflict with Franchisee's 
obligations under this Agreement; provided, however. that nothing in this Section 6.9 shall 
prohibit the Commercial Manager or any Office Manager from listing, selling, consulting 
or similar.commercial real estate business activities on behalf of Franchisee. 

6.10 Office Standards: Franchisee shall meet and maintain the System Standards for Office and 
signage appearance and cleanliness set forth in the Commercial Policy Manual and that 
Franchisee may be required by Franchisor to make reasonable changes so as to meet such 
System Standards. Where Franchisee may have another business and/or residential real estate 
brokerage office. Franchisee agrees that such System Standards may indude Franchisee's 
maintenance of a physically separate commercial facility, with an entrance, phone number, front 
office and sign separate from any of Franchisee's other businesses, including any residential real 
estate brokerage o f f i .  

6.11 Changing the Office: If Franchisee desires to change the o f f i  address andlor telephone 
number@) identified in Section 2.5, Franchisee shall submit a written request to Franchisor prior 
to executing any lease or purchase contract for the new location, and at least 30 days prior to the 
date on which Franchisee seeks to accomplish such change. Such request shall include the 
proposed change and any other information which franchisee believes is relevant to Franchisds 
decision to accept or reject the proposed change. Franchisor shall not unreasonably withhold its 
consent to any new telephone number or to a new location within the same general vicinity of the 
Office. Franchisor's written acceptance of any proposed new Office location is made without any 
representation or warranty from Franchisor with respect to Ihe business adequacy or legality of 
Franchisee's new Office location. the physical layout at the new location, or the terms of any lease 
or acquisition contract relating to the new location. The granting of Franchiisor's consent 
may be subject to reasonable conditions, including without limitation: 

.a. Any proposed Office address must meet the standards which Franchiisor, in its 
reasonable judgment, then .applies in evaluating proposed locations for prospective 
franchisees. including without limitation: 

1. The proposed location as ' determined by Franchisor in Franchisors sole 
discretion, shall not create any legal liability for Frandisor or any of its Related 
Parties; 

-- -- 

2 The pr0posedlocaRon s 9 W b e u n r K e l y t o n a v e a ~ a v t h e  
business of Franchisor, any of its Related Parties or any other tianchisee of 
Franchisor or any of its Related Parties. Notwithstanding this possible condition, 
franchisor is n d  restricted in any way by this Agreement or otherwise as to 
where Franchisor or any of its Related Parties may establish or operate. or 
license or franchise anoher to establish or operate, a business which competes 
with Franchisee; and 

3. The proposed location will be likely to enhance Franchisee's ability to provide 
quality real estate services in accordance with this Agreement; 

b. Franchisee and its  elated Parties and Owners shall be in compliance with this 
'Agreement and all other agreements with Franchisor or any of its Related Parties; and 

c. Franchisee shall sign a new franchise agreement in the form then being offered by 
Franchisor for at least the minimum term currently being offered by Franchisor. 
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6-12 Adding Another Office:. If Franchisee seeks to operate its commercial real estate business from 
any location in addition to the Office, such additional location must be identified in a separate 
franchise agreement. Franchisor's acceptance of such additional location and the granting of such' 
new franchise agreement shall be subject to Section 15.4, the payment of any applicable. 
franchise fee and other reasonable conditions,-.including withoutlimitation: 

a. Any proposed location must meet the standards'whiih Franchisor, in its reasonable 
judgment, then applies in evaluating proposed locations for prospective franchisees. 
including without limitation, those standards set forUl in Subsection 6.11.a of this 
Agreement; 

b. Franchisee and its Related Parties and Owners shall be in compliance with this . 
Agreement and all other agreements with Franchisor or any of its Related Parties; and 

c. Franchisee shall sign a new franchise agreement in the form then being offered by 
Franchisor for additional offices and for at least the minimum Term currently being 
offered by Franchisor. 

6.13 Payments: Franchisee may not withhold payment of any Royalties, Marketing Fee or any other 
amount due to Franchisor or any affiliate of Franchisor on the grounds of the alleged non- 
performance or breach of any Franchisor or affiliate obligation under his Agreement or any 
related agreement, including agreements for the sale of products or services by Franchisor or any 
affiliate to Franchisee. 

6.14 Administrative Fees: Franchisor, in its sole discretion, may charge a reasonable administrative 
fee as set forth in the Commercial Policy Manual for processing each of Franchisee's requests to 
amend the information set forth in Sections 1.2 through 1.4 and 2.1 through 2.6. 

6.15 Insurance: Franchisee is required to obtain and maintain commercial general liability. 
professional liability (real estate errors and omissions), automobile liability, physical damage and 
workers' compensation and employers' liability and other insurance as specifid from time-to-time 
in the Commercial Policy Manual. All insurance policies maintained by Franchisee. other than 
workers' compensation, shall contain a separate endorsement naming Franchisor, and Cendant 
Corporation as additional insureds; shall not be subject to cancellation, except on ten (10) days 

--- written notice to Franchisor; and shall contain an express waiver of any and all rights of 
subrogation whatsoever againiranchisor. I-ranchisee sftatt-- 
all such policies and endorsements, showing compliance with the above requirements, to be 
deposited with Franchisor within thirty (30) days of the execution of this Agreement and annually 
thereafter. 

6.16 Automatic Withdrawal: Franchisee agrees to sign any documentation necessary to permit 
payment from its bank accounts through electronic funds transfer or similar methods of any fees 
or payments due under this Agreement to Franchisor. 

7.0 FRANCHISE PAYMENTS: 

7.1 Gross Revenues: The phrase "Gross Revenues" means all moneys or things of value. 
calculated at their fair market value in United States currency, received or receivable (i-e.. earned 
but not yet received) by Franchisee (including, without limitation, all revenues, management fees. 
consulting fees and commissions received or receivable by or on behaff of Franchisee's 
independent sales associates, partners andlor employees, regardless of whether or not any such 
Person is entitled to retain all or any part of such revenues, management fees, consulting fees 
and commissions), directly or indirectly, in connection with Franchised Sdces or the use of any 
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of the Coldwell Banker ~ommercial Marks in any manner, without deducting any of Franchisee's 
multiple listing fees, advertising costs, commissions, overrides, bonuses, salaries, or any other 
costs or expenses, except outgoing referral fees. Franchisee acknowledges that Franchisor's 
commercial franchise organization is  separate and distinct from the Coldwell Banker 
residential franchise organization and, therefore, that Franchisee's Gross Revenues may 
not be aggregated with the gross revenues of any Coldwell Banker residential franchisee 
under any program for Coldwell Banker residential franchisees. 

7.2 Royalties: Franchisee shall pay to Franchisor continuing royalties ('Royalties') in an amount 
equal to six percent (6%) of all Gross Revenues. ,Royalties are due and payable in. United States 
currency upon the settlement or close of escrow of each sale, lease, exchange transaction or 
other transaction which occurs after the Effective Date and which generates Gross Revenues. 
Upon expiration of termination of 'this agreement, Royalties shall remain payable as to all 
transactions entered into, or sales contracts or other contracts made, prior to the date of such 
expiration or termination. 

7.3 Commercial Performance Award: The phrase 'Commercial Performance Award" means a cash 
award given by Franchisor to Franchisee based upon Franchisee's achievement of certain levels 
of Gmss Revenues in compliance with the operational aiteria set forth below as well as all other 
terms and conditions outlined in this Franchise Agreement. Each calendar year in which 
Franchisee is engaged in the franchise business is referred to as a 'Calculation Year." 

a. Franchisor may establish reasonable conditions to Franchisor's obligation.-to pay a 
Commercial Performance Award, including such conditions as may be set forth in the 
Commercial Policy Manual and. the following condiiions, without limitation: 

(i) Franchisee and its owners and related parties shall be in compliance with 
this Agreement and all other agreements yith Franchisor or any of its 
related parties; 

(ii) Franchisee shall achieve minimum levels of participation and 
performance in various Franchisor-sponsored programs during the entire 
Calculation Year; and 

-- (iii) For the Commercial Performance Award that is payable during the year in 
which thigj6iiiimiiexpires. I-ranchiSee s h a l l v s l g n e d  Ftmchkmr's 
thencurrent Franchise Agreement and related documents and deliver it 
to Franchisor in accordance with the provisions of Artide 12. If 
Franchisee refuses to renew in accordance with Artide 12. no 
Commercial Performance Award will be paid. 

( i i )  Franchisee shall have at least fifteen (15) months left prior to the 
expiration of this Agreement 

b. The phrase "Award Date" means Apnl 15" of the calendar year immediately following the 
Calculation Year. However, the Award Date during the year in which the Agreement 
expires shall be the later of April 45" or the 14'h day after the date on which a signed new 
Franchise Agreement is delivered by Franchisee to Franchisor pursuant to Article 12. If 
Franchisee has met the conditions set forth above, as well as other related provisions 
contained.in the Franchise Agreement, Franchisor agrees to pay Franchisee, on or before 
the Award Date, a Commercial Performance Award determined for the Calculation Year in 
accordance with the following chart: 
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Commercial Performance Award Schedule 

c. All the conditions to Franchisor's obligations to pay the Commercial Performance Award 
and all adjustments to the Commercial Performance Award shall be set forth in this 
Agreement and Ule Policy Manual, if applicable. Franchisor annually may increase or 
decrease the percentage andlor dollar amounts set forth in Subsection 7.3(b), provided 
that such adjustments may not exceed twenty-five percent (25%) of the percentages 
andlor dollar amounts then in effect Any such condition andlor adjustment must be 
established on or before June 15' of a Calculation Year for such condition andlor 
adjustment to be effective for the Commercial Performance Award based upon, such 
Calculation Year. 

Range 
I 
I1 
111 
N 
V 

d. Any unearned portion of a Royalty Rebate paid in advance or in erkr shall be repaid - immediately to Franchisor upon demand. Franchisor shall have the right to off-set any 
Commercial Performance Award earned by Franchisee against any and all payments, 
obligations and amounts, whether or not liquidated, that. Franchisee or any of its owners 
or related parties may owe to Franchisor or any of its related parties. . . 

--- 

e. Nohnrithstanding the p r o v i s i o n ~ ~ ~ S e C t i o ~ 3 , f f ~ ~ i s o r  shall dellver to t-rancMsx-- 
a Notice of Defautt pursuant to Article 13, the Gross Revenues during each calendar 
quarter in which such notice is delivered and in which the defautt remains uncured at the 
end of the calendar quarter, shall be excluded from the calculation of gross revenues for 
the Calculation Year in which such calendar quarters occur, regardless of whether such 
default is cured on a timely basis. 

VI 12,500,001 -As 3.00% As calculated As calculated 
Determined 

Gross Revenues 
$0 - 2,500,000 

2,500,001 - 5,000,000 
5,000,001 - 7,500,000 

7,500,001 - 10,000,000 

f. Notwithstanding anything else in this Agreement to the contrary, Franchisor agrees that 
for purposes of this Section 7.3. Gross Revenues shall be deemed to indude Gross 
Revenues for all offices operating under a Coldwell Banker Commercial franchise 
agreement in the same metropolitan area which have the identical ultimate equity 
ownership; provided that only one Commercial Performance Award shall be payable with 
respect to all of such offices. Under no circumstances shall Gross Revenues be deemed 
to include Gross Revenues for any offices operating under a Coldwell Banker Residential 
Franchise Agreement. 
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8.0 THE MARKETING FUND: 

8.1 Administration: .Recognizing the value of marketing to the goodwill and public image ,associated 
with the Cddwell Banker Commercial Marks. Franchisor, in its sole discretion, may establish. 
maintain and administ6ra special fund (the "Marketing Fund") for the creation and development of - 

such marketing, public relations, promotional and related programs, events and Marketing 
materials as Franchisor may deem appropriate. Franchisor shall disburse moneys from the 
Marketing Fund for the purposes described above. The Marketing Fund shall be administered in 
the following manner: 

a. The moneys contributed to the Marketing Fund ("Marketing Fees") shall be accounted for 
separately from Franchisor's other funds, but may be deposited in any of Franchisots 
general accounts and commingled with Franchisots funds. 

b. The Marketing Fund may not be used to defray any general operating expenses of 
Franchisor and its Related Parties, except as follows: 

1. Franchisor and its Related Parties shall be entitled to payments from the 
Marketing Fund, equal to twenty percent (20%) of the annual gross contributions 
to the Marketing Fund, in consideration of administrative and management 
services provided to the Marketing Fund; and 

2. Franchisor and its Related Parties also shall be entitled to be reimbursed from the 
Marketing Fund the actual costs incurred in the production of marketing, public 
relations and promotional events and materials. 

c. Franchisor shall determine, in its sole discretion, the cost, form of media, content, format, 
production, timing (including regional or local concentration and seasonal exposure), 
location and all other matters relating to the marketing, public relations andlor promotional 
campaigns and events sponsored by the Marketing Fund, including without limitation the 
sponsorship of joint campaigns with Franchisots Related Parties. 

d. All disbursements from the Marketing Fund shall be made first from any interest income 
ed on deposits and then from contributions to the Marketing Fund. Franchisor may 

spend in any fiscal year an amount greater or less than the contributions to the Mzieting 
Fund in that year. The Marketing Fund may borrow from Franchisor or other lenders to s 

cover deficits of the Marketing Fund. Franchisor may cause the Marketing Fund to invest 
any surplus for future use by the Marketing Fund. 

e. On or before April 30th of each year, Franchisor shall prepare annual financial 
statements of the Marketing Fund, certified to be correct by an officer of Franchisor, and 
furnish Franchisee with a copy thereof upon written request. The books and records of 
the Marketing Fund shall be available for inspedion by Franchisee at Franchisor's 
principal place of business during Franchisots normal business hours, upon 15 days' 

. prior written notice from Franchisee. 

f. Franchisor, in its sole discretion, may determine that all or any portion of the Marketing 
Fund should be used for marketing on a local level by the contributors to the Marketing 
Fund. In such event, Franchisor shall have the right to return all or such portion of the 
Marketing Fund to -the contributors, pro rata, for local marketing upon such terms and . 
conditions as Franchisor shall specify and to reimburse the contributors for expenditures 
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(which may not be pro rata) made in accordance with such terms and conditions as 
Franchisor shall specify. 

9. Except as expressly provided in this Artide 8.0, Franchisor assumes no direct or indirect 
liability or obligation to Franchisee with respect. to the maintenance, direction or 
administration of the Marketing Fund. 

8.2 ' Marketing Fees: Franchisee shall pay Marketing Fees to Franchisor for the purposes of the 
Marketing ~ u n d  in an amount equal .to $950 per office per month. - 

a. tf the Effective Date occurs before the 16th day of a calendar month, the first payment of 
Marketing Fees shall be due and payable on the first day of the following calendar month. 
If the Effective Date occurs after the 15th day of a calendar month, the first payment of 
Marketing Fees shall be due and payable on the first day of the second following 
calendar month. Marketing Fees are due and payable on the first day of each 
subsequent calendar month throughout the Term. Any Marketing Fees not received by 
the 10th day of the month when they are due shall be considered past due. 

b. Franchisor may determine that the Marketing Fees required to be made by each 
contributor to the Marketing Fund pursuant to this Article 8.0 are greater than required to 
effectively conduct the marketing, public relations andfor promotional campaigns of the 
Marketing Fund. Franchisor shall have the right to reduce the maximum and minimum 
Marketing Fees by such amount and for such period of time as Franchisor deems 
appropriate. All contributors to the Marketing Fund shaU be treated equally with respect 
to any such reduction. In the event -of .any such reduction. Franchisor shall have the 
right. upon at least 30 days' written not i i  to Franchisee, to restore the maximum and 
minimum Marketing Fees to an amount which shall not, exceed the allowable maximum 
and minimum Marketing Fees otherwise specified in this Agreement., including any 
authorized cost of living Increases. 

c. The Mrketing Fee may be adjusted by Franchisor, in its sole diet ion.  as of January 1' 
of each year in an amount up to a maximum of any percentage increase of the cost of 
living index for the immediately preceding year over the cost of living index for the year 
1994 or fwe percent (5%) of the prior year's amount, whichever is greater. The cost of 
liiina index shall be the index number in the table relating to 'Consumer Price Index- 
United States Subsidy Average, All Items, for Urban Wage tamers And ~CXakzd 
Workers' as presently published in the 'Monthly Labor Revievlr of the Bureau of Labor 
Statistics for the United States Department of Labor for the month of September of each 
year. In the even that the Bureau ceases publishing this cost of living index or materially 
changes the method of its computation or other future issues hereof, Franchisor may 
select comparable statistics published by another governmental agency, a financial 
periodical or other recognized authority. 

. ' 9.0 THE COLDWELL BANKER COMMERCIAL MARKS: 

9.1 Ownership and Goodwill: Franchisee acknowledges and agrees that Franchisee's right to use 
the Coldwell Banker Commercial Marks is derived solely from this Agreement and is limited to 
conducting the Franchised Business in compliance with this ~greement. Franchisee agrees to 
use the Coldwell Banker Commercial Marks only in accordance with the System Standards. Any 
unauthorized use of any of the Coldwell Banker Commercial Marks by Franchisee constitutes a 
breach of this Agreement and an infringement of the rights of Franchisor and Cddwell Banker 
Corporation to the Coldwell Banker Commercial Marks. 
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a. Franchisee acknowledges and agrees that any use of any of the Coldwen Banker 
Commercial Marks. for any transaction, business or service not included within the 
definition of Franchised Services (except when Franchisee has obtained Franchisds 

' prior written consent) shall be deemed an unauthorized use of the Coldwell Banker 
Commercial Marks. 

b. This Agreement does not confer on Franchisee any goodwill or other interests in any of 
the Coldwell Banker Commercial Marks. Franchisee's use of the Cddwell Banker 
Commercial Marks and any goodwiil established thereby will inure to the exdusive benefd 
of Franchisor and Coldwell Banker Corporation. Franchisee shall not at any time during or 
after the Term contest or assist any other Person in contesting the validity or ownership of 
any of the Coldwell Banker Commercial Marks. 

c. Upon the expiration of this Agreement without renewal or upon the eariiir termamation of 
this Agreement, Franchisee shall immediately cease using any and all of the Coldwell 
Banker Commercial Marks. If Franchisee does not cease such use in any manner, 
Franchisor shall have the right to execute in Franchisee's name and on its behalf any arid 
all documents necessary. in Franchisor's sole judgment, to end all use by Franchisee of 
the Coldwell Banker Commercial Marks. Franchiiee hereby irrevocably appoints 
Franchisor as Franchisee's attorney-in-fact to execute any and all such documents. 

9.2 Notification of Infringements and Claims: Franchisee shall immediately notify Franchisor of 
{any apparent infringement of, or. challenge to, Fianchisee's use of any .of the Coldwell Banker 
Commercial Marks or any claim by another Person of any rights to any of the Cddwell Banker 
Commercial Marks. Franchisee shall not communicate with any Person. other than Franchisor 
.-and its cdunsel, in connection with any such infringement, challenge or claim. Franchiir shall 
have sole discretion to take such action as it deems appropriate and the right to control 
exclusively any litigation, any U.S. Patent and Trademark Office proceeding or any other 
administrative proceeding .arising out of any such infringement, challenge or claim or othewise 
relating to any of the Coldwell Banker Commercial Marks. Franchisee shall execute any and all 
instruments and documents, render such assistance and do such acts and things as may be 
necessary or advisable, in the opinion of Franchisor's counsel, to protect and maintain 
Franchisor's. interests in the Coldwell Banker Commercial Marks. 

9 %  Fmmbkee's Use of the Coldwell Banker Commercial Marks: Franchisee shall use the 
Coldwell Banker Commercial Marks in combination with Franchisee's business name set forth in 
Section 2.1 in the manner set forth in the Commercial Policy Manual. Franchisee shall file and 
keep current, as required by law, a fitiious business name statement or similar document with 
respect to Franchisee's business name. Franchisee shall identify itself as the independent owner 
of the Franchised Business in the manner Franchisor prescribes from time to time in the 
Commercial Policy Manual. Franchisee shall not use any of the Coldwell Banker Commercial 
Marks or other Coldwell Banker marks as part of any corporate or legal business name or in any 
other manner not expressly authorized in wriling by Franchisor. Franchisee agrees to supervise all 
of its employees and agents to ensure proper use of the Coldwell Banker Commercial Marks and 
compliance with this Agreement. 

9.4 Changes in the -Use of the Coldwell Banker Commercial Marks: If it becomes advisable at 
any time in Franchisor's sole discretion for Franchiir andlor Franchisee to mod@ or discontinue 
the use of any of the Coldwell Bank& Commercial Marks andlor to use one or more additional or 
substitute trademarks, service marks, copyrights or trade dress, Franchisee agrees to comply with 
Franchisor's directions within a reasonable time after written notice and at Franchisee's expense. 
Franchisor shall. have no liability or obligation whatsoever with respect to Franchisee's 
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modification or discontinuance of any of the Coldwell Banker Commercial Marks or in connection 
with the use or promotion of any substitute trademark, service mark, copyright or trade dress. 

9.5 Coldwell Banker Commercial System Changes: In the event that any changes to the Coldwell 
Banker Commercial System are developed. by Franchisee.and adopted by Franchisor, such 
changes shall become part of the Coldwell Banker Commercial System. and shall belong solely to 
Franchisor without the requirement of ariy compensation to Franchisee. Franchisor shall have the 
right to require the use of all such changes by all Coldwell Banker commercial franchisees. 

10.0 FRANCHISE OWNERSHIP AND TRANSFER: 

10.1 Ownership: This Agreement is personal to Franchisee and the Owners of Franchisee. 
Franchisor has entered into this Agreement in reliance upon, and in consideration of. the skill, 
qualifications and representations of Franchisee and its Owners. Therefore, neither this 
Agreement nor any of fts privileges shall be assigned, transferred, shared or diided, by operation of 
law or otherwise, in any manner, except as provided in this Agreement or with the prior written consent 
of Franchisor. which consent may be withheld by Franchisor. in its sole and absolute discretion. 

10.2 Transfer: The phrase "Transfer the Franchise" means the voluntary or involuntary, direct or 
indirect, sale, assignment, transfer, license, sublicense, subfranchise, sublease, collateral or 
conditional assignment, inter-vivos transfer, testamentary disposition, pledge, encumbrance. 
creation of a security interest in, or any other disposition of this Agreement, any interest in or right 
under this Agreement, or any form of ownership interest in Franchisee or any Owner, or the 
assets, revenues or income of Franchisee or the Franchised hsiness. induding without limitation: 

a. Any sale, transfer, redemption or issuance of a legal or beneficial ownership interest in 
the capital stock of, or a partnership interest in. Franchisee or an Owner, or of any-interest 
convertible to or exchangeable for capital stock of, or a partnership interest in, Franchisee 
or an Owner; 

b. Any merger or consolidation of Franchisee whether or not Franchise is the surviving 
corporation; 

I: Any transfer,out of the ordinary course of business, of any of the assets used in the 
Franchised Business, whether or not in conjunction wi a t-a trancRisetk@ts . . 

under this Agreement; 

d. Any transfer in, or as a result of, a divorce, insolvency, corporate or partnership 
dissolution proceeding or otherwise by operation of law; 

- 

e. Any transfer upon the death of Franchisee or any of its Owners by will, declaration of or 
transfer in trust, or under the laws of intestate succession; or 

f. . Any foredosure upon assets of the Franchised Business or the transfer, surrender or loss 
by Franchisee of possession, control or management of the Franchised Business. 

10.3 Compliance Required: Franchisee andlor any of its Owners may Transfer the Franchise only in 
compliance with all of the terms and conditions set forth in this Article 10.0. Any attempt to 
Transfer the Franchise without such compliance shall constitute a breach of this Agreement, and . 

shall be void and of no legal force or effect Notwithstanding anything to the contrary set forth in 
this Article 10.0, if Franchisee is a corporation, the cumulative transfejof less than twenty-five 
percent (25%). of its capital stock or voting power at any time during the Term shall not be 
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deemed to constitute an instance where Franchisee andlor any of its Owners Transfer the 
Franchise; and if Franchisee is a partnership, the cumulatiie transfer of less than twenty-fne 
percent (25%) of its partnership interest's at any time during the Term shall not be deemed to 
constitute an instance where Franchisee and/or any of its Owners Transfer the Franchise. 

10.4 Notice and Option to Purchase: If Franchisee andlor any of its Owners desires to Transfer the 
Franchise for legal consideration, Franchisee andlor such Owner shall obtain a bona fide, signed. 
written offer from a potential purchaser and shall deliver immediately to Franchisor a complete 
and accurate copy of such offer. If the offeror proposes to buy any other property or rights from 
Franchisee or any of its Owners or Related Parties (other than rights under other Cddwell Banker 
commercial franchise agreements), the proposal for such property or rights must be set forth in a 
separate, contemporaneous offer that is disdosed to Franchisor, but to which Franchisor's right 
of first refusal is not applicable. The price and terms of purchase offered to Franchisee or its 
Owner(s) in connection with a proposal to Transfer the Franchise shall reflect the bona fide price 
offered therefor and not reflect any value for any other property or rights. 

a. Within 30 days from the date of delivery of a complete and accurate copy of such offer to 
Franchisor. Franchisor or its designee (each of which, appropriate, is referred to below 
as "Optioneew) shall have the option exercisable by written notice deliwered to Franchisee 
or its Owners to purchase the interest which is the subject of the offer for the price and on 
the terms and conditions contained in such offer; provided; however, that Optionee may 
substitute cash for any form of payment proposed in such offer, Optionee's creditshall be 
deemed equal to the credit of any proposed purchaser, and Optionee shall have not less 
than 90 days from the option exercise date to consummate the transaction. If the interest 
which is thesubjed of the offer involves less than all of the ownership interest in 
Franchisee, then at the sole option of Optionee. Optionee's right of first refusal shall 
apply to the entire ownership interest in Franchisee. In such case, ttie consideration to be 
received as set forth in the offer shall be divided by the percentageinterest subject to the 
offer and the resulting quotient shall be the price to be paid for the entire ownership 
interest Terms and condiions for the purchase of the entire ownership interest -shall be 
as similar to the terms and conditions set forth in the offer as practicable, except for the 
substitute provisions noted above in this subsdin.  

b. Optionee shall be entitled to purchase such interest subject to all conditions. 
representations and warranties, dosing documents, releases and indemnities as 
Opfionee reasonably may require, including without limitation, representauons a n i  
warranties as to the ownership and condition of, and title to, shares of capital stock or 
partnership interests andlor assets, the validity and status of contracts and leases and 
the extent of liabilities, contingent or otherwise, of the corporation or partnership whose 
shares of capital stock or partnership interests are being purchased. In the event that the 
entire ownership interest in Franchisee is proposed to be transferred, Optionee also shall 
have the option to acquire from Franchisee, for nominal consideration, an assignment of 
all of the rights of Franchisee under any lease or sublease covering the Office premises. 

c. If Optionee does not exerdise its option to purchase. Franchisee or its Owners may 
complete the sale to such offeror pursuant to and on the exact terms of such offer, 
subject to Franchisor's acceptance of the transfer as provided' in this Article 10.0; 
provided, however, that if the sale to such offeror is not completed within 90 days after 
delivery of such offer to Franchisor or if there is a material change in the terms of .the 
offer, Franchisor shall have an additional option to purchase during the 30-day period 
following either the expiration of such 90day period or Franchisee's notification to 
Franchisor of a material change in the terms of the offer. 
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d. If the proposal to Transfer the Franchise is for no legal consideration, such as an inter- 
vivos gift. a testamentary transfer or a reorganization of Franchisee's legal forin of 
organization without any change in the individuals owning such organization, Franchisor 
shall not have any right of first refusal under this Section 10.4, due to the diculty of 
establishing a purchase price; however. Franchisor shall have the right to consent to any 
such proposal to Transfer the Franchise as set forthSectiin 10.5. 

10.5 Conditions Foi Acceptance Of Transfer: Franchisor's acceptance of a proposal. to kns fe r  the 
Franchise shall be effective only when it is granted in writing. Provided that Franchisor has not 
exercised its option to purchase under Section 10.4, Franchisor shall approve the Transfer in 
writing in its sole discretion provided the proposed franchisee meets all of the reasonable 
restrictions, requiremerits and conditions that Franchisor may impose on the transfer, the 
transferor(s) andlor the transferee@), including without limitation: 

a. Franchisee and its Owners and Related Parties shall be in compliance with this 
Agreement and all other agreements with Franchisor or any of its Related Parties; 

b.. The proposed transferee or, if the proposed transferee is a legal entity, its owners must 
be individuals who are of good character and reputation; who have sufficient business 
experience, aptitude and financial resources to operate the Franchised Busii-less; and 
who otherwise meet Franchisor's' then applicable standards for the 'grant of new 
franchises; ,, 

c. Any new Commercial Manager must agree to attend, at the transferee's expense. and 
complete the next scheduled Transition after the transfef; 

d. The transferee must agree to be bound by all of the t e n s  and conditions of this 
Agreement or the remainder of the Term or, at Franchisor's option, execute Franchisorls 
then-current standard form of franchise Agreement and related documents used in the 
jurisdiction in which the Franchised Business is located (which may provide for Royalties, 
Marketing Fees, duration and other rights and obligations that are different from those 
provided in this Agreement); 

e. The transferee shall pay to Franchisor a transfer fee of not more than $5,000; 
---- ---- ---- 

f. Except to the extent limited or prohibited by applicable law. Franchisee and its Owners 
' 

' 

, and Related Patiles must execute a general release, in form and substance satisfactory 
to Franchisor, of any and all claims against Franchisor, its Related Parties and their 
rqspective shareholders, off-, directors, employees, agents, attorneys, accountants, 

. - successors and assigns; and 
-- - - -- -- P- - - _ - -  

g. If Franchisee or any of its Owners or Related Parties finances any part of the sale price of 
the transferred interest, Franchiie, its Owners and/or Related Parties must agree that all 
obligations of the transferee, and security interests reserved by any of them in the assets 
of the Franchised Business, shall be subordinate to the transferee's obligations to pay all 
amounts due to Franchisor and its Related Parties and to otherwise comply with this 
Agreement or the new franchise agreement executed by the transferee. 

10.6 Limitations: Franchisor's written acceptance of a proposal to Transfer the Franchise shall not 
constitute a representation by Franchisor as to the fairness of the terms of any agreement or 
arrangement between Franchisee or its Owners and the transferee or as to the prospects of 
success of the Franchised Business by the transferee, or a waiver of any claims by Franchisor 
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against ~knchlsee or its Owners or a waiver of Franchisor's right to demand the transferee's 
exact compliance with this Agreement 

I 1.0 RECORDS, REPORTING AND INSPECTIONS: 

11.1 Records: Franchisee shall keep and-maintain such accurate and complete business records as 
Franchisor prescribes in the Commercial Policy Manual. including without limitation, bookkeeping 
and accounting records, sales and income tax records and returns, and other records of 
Franchisee for the Franchised Business, for any Ancillary Services business operated by 
Franchisee or any of its Related Parties, and for any other business operated by Franchisee. 
Business records for separate businesses shall be separately identified. All such records shall be 
kept and maintained at the Office unless otherwise approved in writing by Franchisor. 

11.2 Perlodic Reports: Franchisee shall furnish to Franchisor business information (including listing, 
sales and other customer information) at the times and in such form (whether dedronic or 
otherwise) as Franchiior may designate in the Commercial Pdicy Manual from time to time, 
including without limitation . . 

a. W i i n  24 hours after billing for services for any lease, sale or other fee generating 
activity, a report of the transaction that has been commenced or the agreement or sales 
contract that has been made; 

b. Not later than the 10th day of each month, a report of Gross Revenues for the preceding 
month; and 

c. Within 90 days afier the end of each calendar year, a year-end balance sheet, income 
statement and statement of cash flow of the Franchised Business for such year, reflecting 
all year-end adjustments. 

11.3 Verification and Use of Information: Each business report and financial statement shall be 
signed and verified by Franchisee in the manner prescribed by Franchisor in the Commercial 
Policy Manual. None of such information shall be considered confidential by the parties 
Franchiior shall have the rights to disclose such information as may be required by law and 
governmental authority, to use and disclose information derived from such reports and 
statements for its own lawful business purposes, and to aggregate and/or combine such 

information as Franchisor deems appropriate. 

11.4 Electronic Communications: The parties contemplate the rapid development of computer 
systems and methods of reporting and communicating by electronic-transmission during the 

-- - - - - -- - Term. Franchisor reserves the right to require Franchisee to obtain and use computer equipment, 
software, communicatio~~~~pabilities-and reporting formats which are fully compatible with any - -- -- 

computer system that Franchisor, in its sole discretion, may employ from time to time. 
Franchisee agrees to comply with Franchisor's requuements in a timely fashion. 

a. Franchisor shall include specifications for such equipment and software in the 
Commercial Policy Manual. Franchisor expressly reserves the right to modify such 
specifications from time to time. 

b. The proper use of such equipment and software to report to Franchisor shall be deemed 
to fulfill the reporting requirements of Sections 11 -2 and 11.3. In connection with any 
electronic communication beheen the parties' computer systems, Franchisor and 
Franchisee agree that: 
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1. The parties shall electronically transmit to, or receive from,, each other such 
reports and communications as are listed from time to time .in the Commercial 
Policy Manual (collectively "Electronic Reports"). All Electronic Reports shall be 
transmitted in accordance with the procedures specified in the Commercial Policy 
Manual. 

2 Each party, at its own expense, shall provide and maintain the equipment, 
software, servi is and testing necessary to effectively and reliably transmit and 
receive Electronic Reports. 

3. No information contained in any Electronic Report shall be considered 
confidential bythe parties. Franchisor and Franchisee shall have the rights to 
disclose such information as may be required by law and governmental authority 
and to use all information. derived from .any Electronic Report for their own 
business purposes. Franchisor shall have the right to aggregate andlor combine 
all of franchisee's information with other franchisee information and. to disclose 
such aggregated andlor combined information as Franchisor deems appropriate. 

4. Any Eiectronic Report properly transmitted pursuant to this Agreement shall be 
considered to be a "writing" or "in writing." and any such Eledronlc Report shall 
be deemed for all purposes to have been "signedw and to constitute an-"original" 
when printed from electronic files' or records established and maintalned--in:the 
normal course of business. 

5. No party shall contest the validity, enforceability or admissibility of any Electronic 
Reports properly transmitted pursuant to this Agreement, if introduced as 
evidence on paper in any judicial, arbitration, mediation or administrative 
proceeding. 

11.5 Rights to Inspect and Audit: From time to time, at any reasonable time and without prior notice 
to Franchisee, Franchisor and its designated agents shall have the rights to inspect the 
Franchised Business; to interview and survey Franchisee's personnel and clients; and to review 
and audit the business records, bookkeeping and accounting records, sales and income tax 
records and returns and other records of Franchisee, including the records of the Franchised 
Business. any AnciiarySeiVit%%busine~s eratea by branchisee or any of of* 
and any other business operated by Franchisee. Franchisee and its Owners shall cooperate fully 
with Franchisor and its representatives in conducting any such inspection or audit. 

11.6 Understatement of Gross Revenues: If any inspection or audit discloses an understatement of 
Gross Revenues,-then Franchisee shall pay to Franchisor, within 7 days after receipt of the 
inspection or audit report, t h e ~ y ~ a n d M a i i t i W F G G s S d ~ t h e  a m o u n t o t ~  
understatement, plus late charges and interest (as provided in Section 17.5) from the date 
originally due until the date of payment. Further, if such inspection or audit is made necessary by 
Franchisee's failure to furnish reports, records or informafion on a timely basis; if Franchisee's 
financial records require a substantial effort by Franchisor's auditors to be placed in a condition 
readily conducive to audit (whether or not such audit subsequently discloses any underpayment 
or 0verpayment);or if an understatement of Gross Revenues for the period of any audit is 
determined by Franchisor to be greater than two percent (2%). Franchisee shall reimburse 
Franchisor for the cost of such audit or inspection, including without limitation, the charges of any 
attorneys and independent accountants; all travel expenses, room and board; and compensation 
of Franchisor's employees and designated agents who participated in such audit or inspection. 
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Franchisor may charge Franchisee an administration fee if Franchisee cancels or reschedules an 
audit. 

12.0 RENEWAL OF THE FRANCHISE: 

12.1 Notice of Expiration: Not later than 180 days prior to the expiration of the Term, Franchisor shall 
notify Franchisee of the Expiration Date and of Franchisor's determination whether or not 
Franchisee has the right to renew, pursuant to Section 12.7. 

12.2 Right to  Renew: If Franchisor has determined that Franchisee has the right to renew. Franchisor 
also shall deliver to Franchisee the then-current standard form of Cddwell Banker commercial 
franchise agreement used by Franchisor, which may contain provisions materially different from 
those contained herein, together with a general release (in form and substance satisfactory to 
Franchisor) of any and all claims against Franchisor and -ts Related Parties and their respective 
officers. directors, employees, agents, attorneys, accountants, successors and assigns. If 
Franchisor is then offering more than one standard form of Coldwell Banker commercial franchise 
agreement, Franchisor shall deliver the form of franchise agreement which Franchisor, in its sole 
discretion, deems appropriate for the market area in which Franchisee operates. 

12.3 . Exercise of Right to Renew: Within 30 days after Franchisor delivers the notice, general release 
I; 

and franchise agreement to Franchisee. Franchisee and its Owners may sign and return such 
. -. .. . franchise agreement and general release, and pay a $1,000 renewal fee, to Franchisor. If 

Franchisee and its Owners shall fail or refuse to sign and return the new franchise agreement and 
general release .and to deliver the renewal fee to Franchisor within such 30-day period. 
.Franchisee shall be deemed to have elected not to renew the franchise and Franchisee's right to 
-renew shall expire. 

12.4 - .  Continued Compliance: Notwithstanding Franchisors notice of its determination that Franchisee 
has a right to renew, Franchisee's right shall be subject to Franchisee's continued compliance 
with this Agreement up to the effective date of the new franchise agreement. Franchisor reserves 
the right, at any time up to that date, to revoke its determination that Franchisee may renew Re 
franchise.' 

12.5 Reasonable Upgrades: As a condiion for renewal, Franchisee agrees to make such reasonable 
w- e x p e q  

appearance and cleanliness described in Section 6.10. 
. . 

12.6 Failure to Renew: If Franchisee has the right to renew and fails' or refuses to renew, but 
continues to operate the Franchised Business or to use the Coldwell Banker Commercial Marks 
after the Expiration Date, Franchisee shall be deemed to be operating on a month-to-nionth basis 
u n d ~ t h F t ~ n d ~ d i t i ~ f ~ ~ i s A g r e m ~ n ~ - h ~ w e v e r , - l n s u c h - e v e n ~ t h e - R o p l t i ~ - s e t - f ~  
in Section 7.2 shall be in an amount equal to nine percent (9%) of all Gross Revenues and the 
monthtononth extension may be terminated by Franchisor, in its sde discretion. upon 10 days' 
written n o t i i  to Franchisee. 

12.7 No Right to  Renew: Franchisor, may determine that Franchisee does not have a right to renew 
the franchise for the Franchised Business. Franchisee shall not have the right to renew if, in 
Franchisor's reasonable judgment, Franchisor has good cause not to renew the franchise. As 
used in this Article 12.0, the meaning of the phrase "good cause" shall include, without limitation: 
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a. Fianchisee and its Owners, individually or collectiiely, have received a total of three or 
more notices of default from Franchisor during the Term, whether or not such defaults 
have been cured; 

b. Franchisor has decided to withdraw its commercial franchise f0r.a period of six months or 
more from the market area where the Office has been located and provides franchisee 
with notice of such decisionat least 180 days before the Expiration Date; or 

c. Franchisor has any cause which is a basis for terminating this Agreement pursuant to 
Article 13.0. 

128 Ftanchsee's Option: If Franchisor determines not to renew the franchise. Franchisor shall notify 
Franchisee at least 180 days before the Expiration Date that Franchisee may Transfer the 
Franchise between the date of such notice, and the Expiration .Date to a purchaser meeting 
Franchisor's then-current qualifications and requirements, induding the conditions set forth in 
Section 10.5. Any such transaction to Transfer the Franchise shall not be subject to Franchisor's . 

option to purchase set forth in Section 10.4 of this Agreement. The purchaser must execute 
Franchisor's standard form of commercial franchise agreement and related documents then used 
for new commercial real estate franchisees in the market area in which the Franchised hsiness 
-is located. 

12.9 Other Rights: Nothing contained in this Article 120 shall be construed to supersede.or waive 
any rights under any other agreement which Franchisor or any of its Related Parties may have to 
acquire control or otherwise dispose of the real and/or personal property used in connection with 
the Franchised Business. 

13.0 DEFAULT AND TERMINATION: 

13.1 Right to Terminate: Franchisor may terminate this Agreement for good cause. As used in this 
Article 13.0, the meaning of the phrase "good cause" shall include, without limitation, each cause 
expressly set forth in Sections 13.2, 13.3 and 13.4, and Franchisee's failure to comply with any 
other lawful requirement of this Agreement. This Agreement may not be terminated except as 
expressly provided herein or as permined under applicable law. 

1 3 . 3 l m m e d i a t e n c h i s o r  agree that certain acts, omissions or 
conditions fundamentally undermine their relationship. Franchisee agrees that 
the franchise relationship may be terminated by Franchisor, in its sole discretion, immediately 
upon written notice of termination to Franchisee based upon the occurrence of any of the following 
acts, omissions or conditions: 

- a.--Eranchisee_is_insoIvent by reason of its i n s y  to pay its debts or other financial 
obligations as they mature; 

b. Franchisee's bank accounts, property or accounts receivable are attached: 

c. A final judgment against Franchisee in the amount of $25,000 or more remains unsatisfied 
of record for 30 days or longer; 

d. Execution is levied against the business or property of Franchisee; 

e. Suit is filed to foreclose any lien or mortgage against any of the assets of Franchisee and 
such suit is not dismissed within 30 days after the filing date; 
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f. Franchisee vduntarily dissolves or liquidates, or has a petition fded for corporate or' 
partnership dissolution and such pelition is not dismissed within 30 days after the filing 
date; 

. . g. Franchisee abandons the Franchised Business by failing to operate the Office for 7 
consecutive days; 

h. Franchisee or any of its Owners has made any material misrepresentation or omission in 
the application for the franchise conferred by this Agreement or in any other information 
provided pursuant to this Agreement; . , 

I. Franchisee or any of its Owners is or has been convicted of, or pleads or has pleaded no 
contest to, any crime or offense that Franchisor determines might adversely affect the 
goodwill associated with the Coldwell Banker Commercial Marks; 

j. Franchisee has engaged in an action or a failure or refusal to act which endangers public 
health or safety; or 

k. Franchisee performs any act or commits any offense which. in the opinion of Franchisor 
affects the goodwill associated with the Coldwell Banker Marks. 

13.3 . Tennination afler Opportunity to Cure: Franchisor also shall have the right to 'terminate this 
Agreement, effective immediately upon written notice of termination, if Franchisee or -any of its 
Owners, after reasonable notice and opportunity to cure (which need not be longer than 30 days): 

.a. Fails to open the Franchised Business within one month after the Effective Date, in 
accordance with the terms of this Agreement; 

b. Makes any unauthorized use of the Coldwell Banker Commercial Marks or any 
unauthorized use or disclosure of any "Confidential Information," as defined, in Section 
15.1, or uses, duplicates or discloses any portion of the Commercial Pdicy Manual in 
violation of this Agreement; 

c. Violates any law, ordinance or regulation relating to the operation of the Franchised 
--- Business, including without limitation, laws and regulations governing the licensing and 

operation of real estate businiisFhcluding theFa7imsing Act or regulations 
promulgated by the Department of Housing and Urban Development (HUD); 

d. Fails to report Gross Revenues accurately or on a timely basis, or to make payments of 
any amounts due Franchisor for Annual Affiliation Fees, Royalties, Marketing Fees or any 

-- other-amounts-due Franchisor or any of its Related Parties under this Agreement or any 
- P P - 

other agreement with Franchisee or any of its Related Parties; 

e. Attempts to Transfer the Franchise or closes any transaction to Transfer the Franchise 
without the prior written consent of Franchisor; 

f. Surrenders or transfers control or supervision of the operation of the Franchised 
Business to a Commercial Manager who has not completed the Transition and who does 
not complete the Transition within 90 days after the Effective Date or the appointment of 
such Commercial Manager; or 
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g. Fails to comply with or perform any other lawful requirement of this Agreement or any 
other agreement between Franchisor or any of its Related Parties and Franchisee or any 
of its Related Parties. 

13.4 Minimum Standards: Commencing with the first full calendar month beginning four (4) months 
after the Effective Date of this Agreement, in the event Gross Revenues for performance of 
Franchisee's Commercial Franchise Services falls below minimum Quarterly Gross Revenues of 
$60,000 calculated on the calendar Quarter commencing January lst, April Ist, July Ist, and 
October 1st of each year, ("Fdinimum StandardsD). Franchisee will be notified in writing setting 
forth such deficiency and at the option of Franchisor, Franchisee may be placed on probation for 
a period of not less than three (3) months nor more than six (6) months. During the probationary 
period, Franchisee shall pay Franchisor a minimum quarterly fee for "Commercial Franchised 
Se~ces "  of $3,600. If such deficiency in Gross Revenues is not corrected within said 
probationary period. Franchisor may, at its option, terminate this Franchise Agreement The 
Minimum Standards threshold may be increased, without notice, on January 1st of each year by 
an amount not to exceed twenty percent (20%) of the prior year's threshold. 

14.0 OBLIGATIONS UPON EXPIRATION OR TERMINATION: 

I Continuing Obligations: All obligations of Franchkee and its Owners under this Agreement 
which expressly or by their nature survive the expiration or termination of this Agreement shall . 

continue in full force and effect subsequent to and notwithstanding the expiration or termination of 
: . .this Agreement until they are satisfied in full or by their nature expire. 

14.2 Payments Owed to Franchisor: Except for Royalties which may become due on transactions 
that have not yet dosed, Franchisee shall pay to Franchisor and its Related Parties within 30 
days after the date of termination of this Agreement or the Expiration Date if the franchise is not 
renewed, all unpaid Royalties. Annual Affiliation Fees, Marketing Fees, amounts owed for 
purchases from Franchisor or its Related Parties, late payment charges, interest due and all other 
amounts owed to Franchisor or its Related Parties which are then unpaid. 

14.3 Discontinuance of the Franchised Business: Franchisee agrees that upon termination of this 
Agreement or upon expiration if the franchise is not renewed, Franchisee will: 

a. Not directly or indirectly at any time or in any manner iden t i  itself or any business as a 
current or former franchisee of FraEhEsor or use any or the Coidwelttr- 
Marks or any imitation thereof, or in any other way indicate that Franchisee is or has 
been a Coldwell Bahker commercial franchisee for any purpose, except as may be 
required by law or governmental authority; 

T a k e  such action as may be required to cancel all fdtious or assumed name or 
equivalent registrations relating toFranchisee'sKaanyf-the~-~ld~llpBmk~p----- 
Commercial Marks; 

c. Give written not i i t ion to the telephone company and all telephone directory.publishers 
of the termination or expiration of Franchisee's right to use any of the Coldwell Banker 
Commercial Marks in connection with any telephone number or any regular, classified or 
other telephone directory Iitings; 

d. Give Franchisor and its agents access to all books and records, and fully cooperate with 
Franchisor and its agents in order for them to conduct an audit pursuant to Section 1 1.5; 
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e. Immediately discontinue using, for any purpose, all signs, advertising mateiials, forms, 
and other materials and supplies which display or include any of the Coldwell Banker 
Commercial Marks; 

f. Immediately cease .using any "Confdential information,' as defined in Section 15.1, in 
any business or otherwise, and return to'Franchisor all copies of the Commercial Policy 
Manual and all other materials containing information about the Coldwell Banker 
Commercial System. regardless whether such - matetials have been purchased by 
Franchisee; and 

g. Furnish to Franchisor, within 30 days after the effective date of termination or the 
Expiration Date, evidence satisfactory to Franchisor of Franchisee's compliance with the 
foregoing obligations and such other related obligations as are contained in the 
Commercial Pdicy Manual. 

15.0 RESTRICTIONS AND RESERVKTIONS: 

15.1 Confidential Infonnatlon: Frankhisor owns certain confidential Information relating to the 
operation of the Coldwell Banker Commercial System and the Office, including without limitation, 

' 

- the Commercial Policy Manual. electronic communications identifmtion numbers, procedures 
.rehfed to Franchisor's proprietary communications and referral systems. and other methods and 

.; information related to Ancillary Services. Franchisor, as it deems necessary, will disclose' its 
:confidential information to Franchisee solely for Franchisee's use in operating the Frimchised 
Business (the "Confdentiil Information"). The Confidential Information is proprietary and includes 
Franchisor's trade secrets. During the Term and thereafter, Franchisee and its Owners shall: 

a. Exert reasonable efforts to maintain the confidentiality of the Confidential Information. 
induding adopting and implementing the procedures that Franchisor prescribes from time 
to time to prevent unauthorized use or disclosure of the Confidential Information. The 
Confidential lnformation may be disclosed to the extent required by order of a court or 
governmental agency; provided, however, that the disdoser of the Confdential 
Information must give Franchisor prior written notice of the proposed disclosure and must 
employ its best efforts to obtain a protective order or otherwise protect the confidentiality 
of the Confidential Information, all at the disdoser's cost and expense; 

b. Not use the Confidential lnformation in any other business or capacity; and 

c. Not make unauthorized copies of any portion of the Confidential lnformation in written, 
electronic or other tangible form. 

-- 15;2-Competitive-Business:-The-phrase~Competitive_B_usiness" means any business enterprise 
engaged in operating or franchising a commercial or residential real estate business or any other 
business that is the same as, or similar to, the Franchised Business, as such may evolve over 
time. Franchisor would be unable to protect its Confidential Information against unauthorized use 
or disclosure and would be unable to encourage a free exchange of ideas and information among 

I 

Coldwell Banker Commercial franchisees if such franchisees and their owners were permitted an 
unrestricted right to hold interests in, or perform services for, any Competitive Business. During 
the Term, neither Franchisee nor any of Franchisee's Owners, nor any member of his, her or their 
immediate families (whether natural or adopted), shall without Franchisor's prior review and 
written consent: 

.a. Divert or attempt to divert any business or customer of the Franchised Business to any 
Competitive Business by inducement or otherwise, diminish the Gmss Revenues of the 
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Franchised Business, or do anything injurious to the goodwill associated with the Coldwell 
Banker Commercial Marks or the integrity of the Coldwell Banker Commercial System; or 

b. Directly or indirectly own any legal or beneficial interest in, or render services for or give 
advice to, any Competitive Business located anywhere. This restriction shall not prohibit 

. Franchisee from. participating in real estate industry groups and organizations; however, 
Franchisee shall not disclose the Confidential Information as part of any such 
participation. 

15.3 Permitted Competition: Notwithstanding the foregoing covenant against competition during the 
Term, Franchisee and each of its Owners are not prohibited from operating other Coldwell Banker 

. . Commercial real estate o f f i s  (i approved by Frakhisor in Franchisor's sole discretion) under 
franchise agreements with Franchisor or any of its Related Parties, nor from owning securities in 
an entity engaged in a Competitive Business, if such securities are listed on a stock exchange or 
traded on the over-the-counter market and represent less than five percent (5%) of that class of 
securities. 

15.4 Reservation of Rights: This Agreement shall not be construed as granting Franchisee any right 
to purchase any addiinal franchise from Franchisor, or as granting any right or priority as to the 
location of any additional franchise which may be granted by Franchisor. If Franchisor enters into 
any other-franchise agreement with Franchisee for any other location, such franchiie.agreement 
shall be on such terms as Franchisor then shall establish. Except as otherwise:.expressly 

:,.provided in this Agreement, Franchisor and its Related Parties retain all of their rights :and 
discretion. with respect to the Coldwell Banker Commercial Marks, the Coldwell Banker ' 
Commercial System and Coldwell Banker Commercial real estate offices, including without 
limitation, the rights to: 

a. Operate and grant to others the right to operate Coldwell Banker Commercial,real estate 
offices identied by the Coldwell Banker Commercial Marks, at such locations within or 
outside of Franchisee's market area, and on such terms and conditions as Franchisor or 
any of its Related Parties deems appropriate; 

b. Sell any products or services under the Coldwell Banker Commercial Marks, or under any 
other trademarks, service marks or trade dress, through other channels of distribution; 

--- 
c; . Operatend grant to 6th LO leak . . 

trademarks, s e ~ c e  marks =s o t h z t h e  Co- 
Marks, at such locations within or outside of Franchisee's market area. and on such 
terms and conditions as Franchisor or any of its Related Parties deems appropriate; and 

d. Operate and grant others the right to operate real estate offices located anywhere - --- 

(whethGwTed -b~FranChi~Ta~Rdat~pPa-rty~fmnchisee-ornIicen~eeaf--- -- 
Franchisor) that are part of a franchise system, affiliation or group of real estate offices 
that are open and operating (or under contractual commitment for development) at the 
time when Franchisor or any Related Party, directly or indirectly, acquires such offices 
andlor acquires the rights of the franchisor or licensor of such offices, regardless of 
whether such offices operate (or are converted to operate) using any or all of the 
Coldwell Banker Commercial Marks andlor any or all of the Coldwell Banker 
Commercial System or whether such offices operate under other trademarks, service 
marks or trade dress, andtor use other marketing and operating systems. 
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16.1 Limitations: Any judicial proceeding between two or more of the parties shall be governed by the 
following limitations: 

a. Such judicial proceeding will be considered unique as to its facts and may not be brought 
as a class action. Franchisee and each of -its Owners waive any right to proceed against 
Franchisor by way of class action. The court will not be precluded from making its own 
independent determination of the issues in question, notwithstanding the simaarity of 
issues in any other judicial or arbitration proceeding involving any other franchisee. Each 
party waives the right to daim that a prior disposition of the same or similar issues 
preclude such independent determination. 

b. The parties agree that such judicial proceeding will be tried before the court sitting without 
a jury, notwithstanding any State or Federal constitutional or statutory rights. Each party 
waives any right to have any action tried by jury. 

c. Except with respect to obligations regarding .use of the Coldwell Banker Commercial 
Marks (set forth in Sections 2.1, 6.6 and 15.2 and Artide 9.0) and the Confidential 
Information (set forth in Sections 14.3, 15.1 and 15.2 of this Agreement), the parties 
waive, to the fullest extent permitted by law, any right to or daim for any punitive or 
exemplary damages against any other party and agree that the party making any claim 
directly or indirectly arising from or relating to this Agreement will be limited to recovery of 
actual and consequential damages sustained. . 

d. Franchisee agrees to give Franchisor immediate written notice of any alleged breach or 
violation of this Agreement after Franchisee has constructive or actual knowledge of, 
believe, determine or are of the opinion that there has been an alleged breach of this 
Agreement by Franchisor, including any action of misfeasance or nonfeasance. If you do 
not give written notice to us of any alleged breach of this Agreement within one year from 
the date that Franchisee has knowledge of, believe, determine or are of the opinion that 
there has been an alleged breach by Franchisor, then the alleged breach will be 
considered condoned, approved and waived by Franchisee and will not be considered to 
be a breach of this Agreement by Franchisor, and Franchisee will be permanently barred 
frotn commencing any action against Franchisor for the alleged breach or violation. 

oceedinq between the parties 
eys' fees (including in-house 

counsel expenses). The phrase "party prevailing" means the party which recovered the greater 
relief in the proceeding. 

- -- 
16.3 Cumulative Rights and Remedies: Except as otherwise explicitly prwided in this Article 16.0. 

the rights of the parties are cumulative and no exercise or enfarcement by a party of any right shall-- p-p 

preclude the exercise reinforcement by a party of any other fight which the party is entitled to 
enforce by law, and all remedies under this Agreement at law, in equity or otherwise afforded shall 
be cumulative and not alternative, and may be exercised simultaneously or sequentially in any 
order. 

16.4 Governing Law: This agreement and the relationships among the parties shall be governed by, 
and construed in accordance with, the laws of the State of New Jersey; provided that the New 
Jersey Franchisee Practices Act shall not apply to any Coldwell Banker franchise brokerage office 
whose office(s) islare located outside the State of New Jersey and providing, however, the 
foregoing shall not be construed as a waiver of any right of Franchisee under any applicable 
franchise registration, disclosure andlor relationship law of another territory, state or 
commonwealth. In the event of any conflict of law, the laws of New Jersey shall prevail, without 
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regard to the application of New Jersey conflict law or principals. However. if any provision of this 
agreement is or becomes unenforceable under the laws of New Jersey, and if the Office is located 
outside of New Jersey and such provision would be enforceable under the laws of the territory, 
state or commonwealth in which the Office is located, then such provision shall be governed and 
construed by the laws of that territory, state or commonwealth. Nothing in this section-is intended 
to subject this agreement or the relationship of the parties to any franchise or similar law of the 
State of New Jersey to which it would not otherwise be subject Franchisee consents to the non- 
exclusive personal jurisdiction of the New Jersey State Courts situated in Morris County and the 
United States District Court for the District of New Jersey. Franchisee waives objection to venue 
in any such courts. - 

16.5 Construction: 'The System Standards and the information inseded in M i i e s  1.0 and 2.0 and in 
Exhibit A to this Agreement if any, all are integral parts of this Agreement. This Agreement 
constitutes the entire, agreement of the parties. As of the Effective. Date, thii Agreement fully 
supersedes any and all prior negotiations, agreements or understandings between the parties 
pertaining to the- subject matter of thii Agreement; and there are no other oral or written 
.agreements, understandings, representations .or statements between the parties relating to the 
subject matter of this Agreement, other than Franchisor's franchise offering circular, that any party 
may rely upon or that will have any force or effect. 

a. Nothing in this Agreement is intended or shall be deemed to confer any rights or remedies 
upon any Person not a party hereto. 

b. If applicable law shall imply a covenant of good faith and fair dealing in this Agreement, 
the parties hereto agree that such covenant shall not imply any rights or obligations that 

. are inconsistent with a fair construction of the tenns of this Agreement. If applicable law 
shall imply such a covenant, the parties acknowledge and agree that: 

1. This Agreement (and the relationship of the parties which is inherent from this 
Agreement) grants Franchisor the discretion to make decisions, take adions 
and/or refrain from taking actions not inconsistent with its expI'i:it rights and 
obligations hereunder that may favorably or adversely affect the interests of 
Franchisee and/or any Owner; 

---- 2 Franchisor shall use its business judgment in exercising such discretion based 
on its assessment oms own interests and balancing hose hterestsqphtthe 
interests of the owners of other Coldwell Banker Commercial real estate offices 
generally (including Franchisor, its franchilsees and its Related Parties) and 
specifically without considering the individual interests of Franchisee, any Owner 
or any other particular franchisee of Franchisor; 

-- -- 
-- -- -- - - 

3. Franchisor shall have no liability to F r a n c h i s ~ ~ y O w n ~ f W t h e e x e r c i s e ~ o f -  - 

its discretion in this manner, so long as such discretion is not exercised in bad 
faith toward Franchisee or such Owner; and 

4. In the absence of such bad faith, no trier of fact in any judicial w arbitration 
proceeding shall substitute its judgment for the business judgment so exercised 
by Franchisor. 

c. If, at any -time during the Term, two or more Persons are Franchisee (whether acting in 
partnership or otherwise arid whether or not all have signed this Agreement). .the rights. 
privileges and benefits granted to Franchisee in this Agreement may only be exercised 
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and enjoyed jointly; and the obligalions, liabilities and responsibilities of Franchisee under 
this Agreement shall be joint and several obligations of such Persons. 

d. Franchisee acknowledges that Franchisor may from time to time make exceptions to the 
standard parts of the Coldwell Banker Commercial System which Franchisor, in its sole 
discretion, determines to be necessary or desirable under particular circumstances. 
Franchisee agrees that it has no right to object to, or automatically obtain. such variances 
and that any exception is subject to Franchisol's @or written consent Franchisee also 
acknowledges that other existing andlor future franchisees may operate under dierent 
forms of agreements and, consequently, the rights and obligations of such franchisees 
may d i i  materially from those of Franchisee. 

16.6 customer Satisfaction: Franchisee agrees to respond in a diligent and professional manner to 
any notice of customer dissatisfaction. Franchisee agrees to cooperate with Franchisor and its 
representatives in- any investigation undertaken by Franchisor of complaints regarding 
Franchisee's activities. 

16.7 . Survival: The provisions- of this Artiie 16.0 shall suMve the expiration or earlier termination of 
this Agreement. 

17.1 Substitution of  Valid Provisions: If any applicable law requires a greater prior notice for 
termination or non-renewal of this Agreement than is required hereunder, or the taking of some 
other action not required hereunder, the prior notice andlor other action required by such law 
shall be substituted for, andor induded in, the applicable provisions hereof. If any covenant 
herein which restricts competitive activity is declared by an arbitrator or court of competent 
-jurisdiction to be unenforceable by virtue of its scope in tens of geographical area, type of 
business activity prohibited andor length of time, but could be enforceable by reducing any part 
or all of its scope, the parties agree that it will be enforced to the fullest extent permissible under 
applicable laws and public policies. If any other provision of this Agreement is declared by an 
arbitrator or court of competent jurisdiction to be invalid or unenforceable under applicable law, 
Franchisor shall have the right, in its sole discretion, to modify such invalid or unenforceable 
provision to the extent required to render such provision valid or enforceable, including without 
limitation the right to delete the provision in its entirety. It is hereby declared the intention of the 
patfits that they wwl  
Franchisor, in b sol: a 
value of this Agreement to Franchisor. Franchisor may terminate this Agreement by written 
notice to Franchisee. 

17.2 Waiver of Obligations: Franchisor or Franchisee may. by written instrument, unilaterally waive 
or reduce a n ~ ~ b l i @ t i ~ f ~ ~ t h - e T - u n d ~ t h i s - A g e e m e n t ~ F r a ~ i s ~ ~ - ~ ~ - F r a ~ : h i s ~  
be deemed to have waived any right under this Agreement by virtue of any custom or practice of 
the parties at variance with the terms hereof, any failure of Franchisor or Franchisee to exercise 
any right under this Agreement or to insist upon exact compliance by the other of its obligations 
hereunder, any failure by Franchisor to exercisethe same or any similar right with respect to 
other Coldwell Banker commercial franchisees, or the acceptance by Franchisor of- any 
payments due from Franchiiee after any breach of this Agreement. Notwithstanding the 
foregoing provisions of this Section and except as prohibited or limited by applicable law, any 
failure or delay of a party to assert any breach or violatiinof any legal or equitable right arising 
from or in connection with this Agreement shall constitute ,a waiver of such right and. shall 
preclude the exercise or enforcement of any legal or equitable remedy arising therefrom,'.unless. 
written notice specifying such breach or violation is provided to the other party within 18 months 
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after the later of the date of such breach or violation' or the date of discovery of the facts giving 
rise to such breach or violation (or the date the facts 'could have been discovered, assuming 
reasonable diligence). 

47.3 Excusable Delay: Neither Franchisor nor Franchisee shall be deemed to be in breach of this 
Agreement if its failure to perform  its^ obligations results from acts of God, fires, strikes, 
embargoes, war, terrorism, riot, governmental laws or regulations, or any other similar event or 
cause;Any delay resulting from any of these causes will extend performance accordingly or 
excuse performance in whole or in part as may be reasonable, except that none of these causes 
shall excuse payments of amounts owed at the time of such occurrence or the payment of 
Royalties and Marketing Fees due on any Gross Revenues. 

17.4 Application of Payments: Notwithstanding any designation by Franchisee, Franchisor shall 
have sole discretion to apply any payments made by, or on behalf of, Franchisee (and to apply 
any amounts owed to Franchisee or any of its Related Parties by Franchisor or any of its 
Related Parties) to any of Franchisee's past due indebtedness for Annual Affiliation Fees, 
Royalties, Marketing Fees, purchases from Franchisor or any of its Related Parties, interest, 
audit fees or any other indebtedness of Franchisee or any of its Related Parties to Franchisor or 
any of its Related Parties. No restrictive endorsement on any check or in any letter or other 
communications accompanying any payment shall bind Franchisor or any of its Related Parties. 
Franchisor's acceptance of any such payment shall not constitute an accord or satisfaction. 
Franchisor's and any of its Related Parties acceptance of any payments made by Franchisee 
shall not be construed to be a waiver of any breach or default of any provision of this 
Agreement. 

17.5 . .-Late Charges and Interest: All amounts which Franchisee owes to Franchisor or its Related 
Parties, including without limitation Annual Affiliation Fees. Royalties and Marketing Fees, shall 
!be subject to an administrative late charge and shall bear interest after their due date at the 
highest late charge rate and the highest applicable rate of interest permitted by law, not to exceed 
$10.00 for each late payment and -me and one-half percent (1.5%) interis1 per month, 
respectively. Franchisee acknowledges that the administrative late charge is to aver costs that 
Franchi* will incur in the event of a late payment, that such costs are difficult to determine and 
that the charge specified for each late payment is reasonable. 

173 As&nmed a d  Transfer by Franchisor: This Agreement is fully assignable and transferable 
by Franchisor, in whole q in part, whether by operation of law or otherwise, and shall Inure to the 

' benefit of any assignee, transferee or other legal successor to Franchisor. 

17.7 Binding Effect: This Agreement is binding upon the parties hereto and their permitted heirs, 
personal representatives, successors and assigns. Except as expressly permitted herein. this 

- - Agreement-shall-not-be modifid except by a_subsequent t e n  agreement signed by both 
- - - - - -- - 

Franchisee and Franchisor. 

17.8 , Notices and Payments: Except as oiherwise provided in this Agreement all notices, payments, 
reportsand other communications permitted or required by this Agreement to be sent to 
Franchisor shall be sent to the addresses identified in the Commercial Pdicy Manual. All notices. 
payments, reports and dher communications permitted or required by this Agreement to be sent 
to Franchisee andlor its Owners shall be sent to the notice address identified in Section 2.6. 

a. A party may change its address from time to time by notifying the other parties in writing. 

b. All notices, payments. reports and other communications permitted or required to be 
delivered by the provisions of this Agreement shall be deemed delivered at the time 
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delivered by hand to the recipient party (or to an officer, director or partner of the recipient 
party); on the same date of the transmission by facsimile; telegraph or other reasonably 
reliable electronic .communication system; on the same date as delivery occurs if placed 
in the hands of a commercial courier service or the United States Postal Service for 
guaranteed express delivery; or 5 days after placement in the United States Mail by 
Registered or Certified Mail, Return Receipt Requested, postage prepaid and addressed 
to the recipient party's most current address. 

18.0 STATE LAW ADDENDA 

18.1 Scope of State Law Addenda: Franchisor and Franchisee acknowledge that certain state 
staMes have been 'enacted to supersede various provisions of this Agreement. Franchisor and 
Franchisee agree that the State Law Addenda set forth below shall supersede provisions in this 
Agreement to the contrary. The following State Law Addenda shall apply only to franchise 
agreements executed with residents of each respective state. 

18.2 Presumption of State Residency: For purposes determining the applicability of the following 
.State Law Addenda, a Franchisee shall be conclusively presumed to be a resident of the state in 
which Franchisee's Off= is located, as provided in Section 2.5 of this Agreement, unless at the 
time Franchisee executes this Agreement, Franchisee notities Franchisor in writing that 
Franchisee is a resident of another state. 

A8.3 California Addendum: For a Franchisee who is a resident of California, the following provisions 
shall apply and shall supersede any provision in this Agreement to the contrary 

Termination and Non-renewal: Micles 12.0 through 14.0 of this Agreement relate to 
renewal and termination of the franchise. Cal%omia Business and Professions Codes 
Sections 20000 through 20043 provide rights to Franchisee concerning termination or 
non-renewal of the franchise. If this Agreement contains a provision that is inconsistent 
with the law, the law will control. 

18.4 lllinois Addendum: For a ~hnchisee who is a resident of Illinois, the fdlowing provisions shall. 
apply and shall supersede any provision in.this Agreement to the contrary: 

a. Termination and Non-renewal: Articles 12.0 through 14.0 of this Agreement relate to 
renewal ana termmation d . . 
be terminated and Franchisee's rights upon non-renewal may be affected by lllinois law, 
specifically Illinois Revised Statutes 1987. Chapter 121-1/2. paragraphs -I71 9 and 1720. 

b. lllinois Cause of Action: Artide 16.0 of thls Agreement relates to dispute resolution, 
induding judicial proceedings. Notwithstanding the provisions of Article 16.0, under -- -- --- 

lllinois a ~ p E i i s i G i  iF&is-Ageemmttthat-designates-juron-or venue-in-a ---  - 

forum outside of Illinois is void with respect to any cause of action that otherwise is 
enforceable in Illinois; provided, however. thls Agreement may provide for arbitration in a 
forum outside of Illinois. 

c. lllinois Choice of Law: Notwitanding the terms and conditions of Article '16.4 under 
lllinois Law, any provision in this Agreement that designates a choice of law for any state 
other than lllinois is void with respect to any cause of action arising under this Franchise 
Agreement or the Illinois Franchise Disclosure Act of 1987 (P.A. 85551, effective 
January 1.1 988.) 
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18.5 . Minnesota Addendum: For a Franchisee who is a resident of Minnesota; the following 
provisions shall apply and shall supersede any provision in this Agreement to the contrary: 

a. Tm'ination and Non-renewal: Articles 12.0 through 14.0 of this. Agreement relate to 
renewal and. termination of the' franchise. With respect to franchises governed by 
Minnesota law. Franchisor will comply with Minnesota Statutes, Section 80C,14, 
Subdivisions 3.4, and 5, which require, except in certain specified cases, that Franchisee 
be given 90 days n o b  of termination (with 60 days to cure) and 180 days' notice for 
non-renewal of the Agreement. 

b. Dispute Resolution: Article 16.0 of this Agreement relates to arbitration and judicial 
proceedings. Arbitration proceedings may, by mutual agreement, take place outside of 
Minnesota. The provisions of Article 16.0 shall not in any way abrogate or reduce any 
right of Franchisee, as provlded under Minnesota Statutes, Chapter 80C. or Minnesota 
Rule 2860.44005. including the right to submit matters to the jurisdiction of Minnesota 
courts or the right to a jury trial. , 

c. Franchisee Indemnification: Section 9.2 of this Agreement pertains to claims of 
infringement, demands and legal challenges to Franchisee's use of Coldwell Banker 
Commercial Marks. Franchisor agrees to indemnify and save Franchisee harmless from 
any loss, costs or expenses arising out of or related to any such claim, suit or demand 
against Franchisee relating to its use of the Coldwell Banker Commercial Marks in 
accordance with this Agreement. 

d. Genekl Release Not Required: Notwithstanding any terms in this Agreement, Franchisee 
is not required 'to agree to any general release as a condition for approval of any 
assignment, transfer or renewal of this Agreement 

e. No Waiver of Bond: Notwithstanding any terms d this Agreement, Franchisee is not 
required to consent in advance as to any application by Franchisor for injunctive relief or 
to waive any bond. 

18.6 North Dakota Addendum: For a Franchisee who is a .resident of.North Dakota, the following 
provisions shall apply and shall supersede any provision in this Agreement to the contrary: 

Revisions: The North Dakota Secur~tles Commissioner has h p  
and required revisions to franchise agreements for Franchisees in North Dakota: 

a. Covenants not to compete upon termination or expiration of the franchise agreement that 
conflict with Section 9-08-06 of the North Dakota Century Code are generally 

- - - unenforceable in the - State of North Dakota. 
- - -  -- - - 

b. North Dakota law provides that any arbitration between Franchisor ~ and Franchisee 
relating to the franchise be held at a location mutually agreeable to both Franchisor and 
Franchisee. North Dakota law prohibits mandatory arbitration at a site remote from the 
location of the franchise. 

c. North Dakota franchisees are'not required to consent to the jurisdiction of courts outside 
of North Dakota. All franchise agreements for North Dakota franchisesshall be governed 
by the laws of the state of North Dakota. 

d. Any provision of the franchise agreement requiring the franchisee to consent to liquidated 
damages or termination penalties in unfair and inequitable to franchisees. 
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e. North Dakota franchisees are not required to sign a general release upon the renewal of 
the Franchise Agreement. Consequently, Section 12.3 of the Franchiie Agreement as it 
applies to the requirement that Franchisee's execute a general release upon renewal 
does not apply to Narth Dakota Franchises. 

f. North Dakota Franchisees are not required to consent to a waiver of the right to a dass 
action. Consequently, Section 16.l(a) of the Franchise Agreement as it applies to the 
waiver of the right to a dass action does not apply to North Dakota Franchisees. 

g. North Dakota Franchisees are not required to waive their right to a jury trial. 
Consequently. Section 16.l(b) does not apply to North Dakota Franchisees. 

h. North Dakota Franchisees are not required to consent to a waiver of exemplary and 
punitive damages. Consequently. Section 16.l(c) of the Franchise Agreement does not 
apply to North Dakota Franchisees. 

18.7 Rhode lsland Addendum: For a Franchisee who is a resident of Rhode Island, the following 
provisions shall apply and shall supersede any provision in this Agreement to the contrary: 

:..a. Jurisdiction and- Venue: A provision in a franchise agreement restricting jurisdiction o r  
venue to a forum outside Rhode lsland or requiring the application of the laws.of another 
State is void with respect to a claim- otherwise enforceable under the Rhode lsland 
Franchise Investment Act. 

:.a Waivers Void: A condition, stipulation or, provision requiring a franchisee to waive 
compliance with, or relieving a person of a duty or liability imposed by. or a right provided 
by. the Rhode lsland Franchise Investment Act or a rule or order under the Act is void. 
An acknowiedgment provision, disclaimer or integration clause or provision. having a 
similar effect in a franchise agreement does not negate or act to remove fmm judicial 
review any statement, misrepresentation or action that would violate the Act or a nude or 
order under the Act. This Section 18.7 shall not affect the settlement of disputes, claims 
or Mi lawsuits arising or brought under the Act. 

South Dakota Addendum: For a Franchisee who is a resident of South Dakota, the following 
provisions shall apply and shall supersede any provision in fh~s  Agreement b ttmmhy 

a. South Dakota Law: Section 16.4 of this Agreement relates to the laws governing this 
Agreement. NoMthstanding anything to the contrary in Section 16.4, the law regarding 
franchise registration, employment, covenants not to compete, and other matters of local 

---- -concem_willLbegoverned by the laws of the State of Swlh Dakota. However, as to 
contractual and all other matters. this Agreement and all of its provisions will-be-and 
remain subject to the application. construction. enforcement and interpretation under the 
governing law set forth in Section 16.8. 

b. South Dakota Cause of Action: Sections 16.4 and 16.1 of this Agreement relate to judicial . . 
proceedings between the parties. Notwithstanding anything to the contrary contained in 
Sections 16.4 and 16.5, under South Dakota law any provisjon in this Agreement that 
designates jurisdiction -or venue, or that requires Franchisee to agree to jurisdiction or 
venue. in a judicial forum outside of South Dakota Is void with respect to any cause of 
action which is otherwise enforceable in South Dakota. 
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c. Termination: Articles 13.0 and 14.0 of this Agreement pertain to default and termination 
of the franchise. Notwithstanding the provision of Articles 13.0 and 14.0, Franchisee shall 
be provided with 30 days' written notice and opportunity to cure any breach of this 
Agreement, any failure to meet performance and quality standards or any falure to make 
payments of Royalties reqdred by this Agreement. 

d. Disclaimers: Notwithstanding anything to the conb-ary contained in this Agreement, 
pursuant to South Dakota Codified Laws, Section 37-5A-86, any acknowledgment 
provision, disclaimer or integration clause, or other provision having a similar effect, in 
this Agreement shall not negate or act to remove from judicial review any statement, 
misrepresentation or action that would violate this Chapter of the Law or a rule or order 
under this Chapter. 

18.9 washington Addendum: For a Franchisee who is a resident of Washington, the following 
provisions shall apply and shall supersede any provision in this Agreement to the contrary: 

Transfer Fees: Article 10.0 of this Agreement relates to franchise ownership and transfer. 
Section 10.5e requires the transferee of the franchise to pay a transfer fee. f ransfer fees 
are collectable to the extent that they reflect Franchisor's reasonable estimated or actual 
costs in effecting a transfer. 

Termination and Non-renewal: Articles 1'2.0 through 14.0 of this Agreement relate to 
renewal and termination of the franchise. Washington statute. RCW 19.100.180 may 
supersede the franchise agreement in your relationship with Franchisor including the 
areas of termination and renewal of your franchise. There may also be court decisions 
which may supersede the franchise agreement in your relationship with Franchisor, 
induding the areas of termination and renewal of your franchise- 

Arbitration Forum: Section 16.3 of this Agreement relates to arbitration between the 
parties. Notwithstanding anything to the contrary contained in Section 16.3, any such 
arbitration will take place in the city in Washington that is in or nearest to Franchisee's 
office and in which the American Arbitration Association maintains an office and facilities 
for arbitration, or in a place mutually agreed upon at the time of the arbitration, or as 
determined by the arbitrator. 

ConRiit of Law: Section 16.8 of this Agreement prescribes ftne 
Agreement. Notwithstanding anythingto the contrary contained in Section 16.8, in the 
event of a conflict of law, the-Washington Franchise Investment Protektion Act shall take 
precedence. 

Inconsistent Provisions: If-any of the provisions in Franchisor's franchise offering circular 
or this Agreement are inconsistent with the relationship provisions ofRCW19300.180or 
other requirements of the Washington Franchise investment Protection Act, the 
provisions of the Act will prevail over the inconsistent provisions of the franchise offering 
circular or this Agreement with regard to any franchise sdd in Washington. 

Release or Waiver: Any release or waiver of rights executed by a Franchisee shall not 
include rights under the Washington Franchise Investment Act except when executed 
pursuant to a negotiated settlement after the Agreement is in effect and where the parties 
are represented by independent counsel. Provisions such as those which unreasonabty 
restrict or limit the statute of limitations period for claims under the Act. rights or remedies 
under the Act such as a right to a jury trial may not be enforceable. 
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18.10 Wisconsin Addendum: For a Franchisee who is a resident of Wisconsin, the following 
provisions shall apply and shall supersede any provision in this Agreement to the contrary: 

a. Wisconsin Law: The Wisconsin Fair Dealership Law applies to franchising in the State of 
Wisconsin. This Law prohibits the termination. cancellation, non-renewal or substantial 
change of the competitive circumstances of a franchise agreement without good cause. 

b. Inconsistent Provisions: The Wisconsin Fair Dealership Law supersedes any provisions 
contained in this Agreement that are inconsistent with such Law. If a conflict under this 
Agreement arises. such Law will prevail. 

c. Written Notice:. The Wisconsin Fair Dealership Law further provides that 90 days prior 
written notice of the proposed termination, cancellation, non-renewal or substantial . ' 

change of the competitive circumstances of a franchise agreement must be given to the 
Franchisee. The Franchisee has 60 days to cure the defciency and, if the defdency is so. 
cored, the notice is void. 

The remainder of this page is intentionally left blank. This is the last page of this Agreement, unless 
Exhibit A is attached per Section 1.3. 
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GUARANTY OF PAYMENT AND PERFORMANCE 

This Guaranty of Payment and Performance is given by the undersigned, Peter R. Dorsa, 
Dawson Davenport Thomas Thompson, David Morgan. Terrv Parker, John Moss 
(individually a "Guarantor" and collectively "Guarantors"), effective as of the effective date 
of the Franchise Agreement to Coldwell Banker Real Estate Corporation ("CBREC"), in order to 
induce CBREC to accept Orange Coast Commercial, Inc.. a California corporation 
("Franchisee") as a franchisee of CBREC. 

Each Guarantor, independently of the obligations of Franchisee, does hereby, jointly and 
severally, guaranty to CBREC the prompt payment and performance, when due of all obligations 
of Franchisee under that certain Coldwell Banker Franchise Agreement bearing even date hereof, 
including any renewal, replacement or modification of said agreement (the "Agreement"), and any 
other franchise agreement or other agreement now existing or hereafter entered into between 
Franchisee and CBREC. This Guaranty shall apply to all obligations contained in the Agreement, 
including the initial franchise fee, all franchise Royalties, Advertising Fees, charges for manuals, 
supplies, materials, services and products furnished by CBREC, audit fees, assignment fees. 
attorneys fees, referral fees, obligations to indemnify and other such charges, fees and 
assessments provided for under the aforementioned Agreement 

This Guaranty shall be deemed continuing in nature. This Guaranty shall not be discharged by 
renewal of any claims guaranteed by this instrument, the suffering of any indulgence to any debt 
andlor the extension of time of payment thereof. Presentment, demand, protest, notice of protest 
and dishonor, and diligence in collecting any obligation under the Agreement are each and all 
waived by'Guarantors andlor acknowledged as inapplicable. CBREC shall not be required to 
pursue any remedy as to said obligations against Franchisee as a candion of the obligation 
hereunder of Guarantors. 

It shall not be a condition to the enforcement of this Guaranty that Guarantors shall be given any 
notice. 

The obligation of each Guarantor hereunder is an absolute and unconcl-d . . 
constitutes a guaranty of payment and performance. Separate action or separate actions may be 
brought and prosecuted against Guarantors whether action is brought against Franchisee or 
whether Franchisee is joined in any such action or actions. Guarantors waive to the fullest extent 

- permitted by law, the benefd of any statute of limitations affecting their liability under this 
agreement T t h e  enforcement -of this Guaranty,- any payment-by Franchisee- or other - 

circumstance that operates to toll any statute of limitations as to Guarantors. Any Guarantor who 
is a married person agrees that recourse may be had against his or her separate property for his 
or her obligations under this agreement. 

Each Guarantor hereby expressly waives notice of the acceptance of this Guaranty and agrees 
that no action or failure to act by CBREC,. including. but not limited to, CBREC's granting of 
additional time to pay, shall in any way limit or discharge Guarantor's liability hereunder. 
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This Guaranty and the liabilities- and obligations of Guarantors hereunder are binding upon 
Guarantors and their respective heirs, executors, successors and assigns, and inure to the benefit 
of and are enforceable by CBREC and its successors, transferees, and assigns. 

This Guaranty shall be deemed to be made under, and shall be governed by the laws of the State 
of New Jersey in all respects, including matters of construdion, validity, and performance, and its 
terms and provisions may not be waived, altered, modified, or amended except in writing duly 
signed by an authorized officer of CBREC and by Guarantors. 

If any provision of this Guaranty contravenes or is held invalid under the laws of any jurisdiction, 
thii Guaranty shall be construed as though it did not contain that provision, and the ,rights and 
liabilities of the parties to this agreement shall be construed and enforced accordingly. 

Terry Parker J 
Chairman of the Board, Assistant Secretary 
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EXHIBIT A- COMMERCIAL FRANCHISE AGREEMENT 

Franchisee's Legal Name: Oranqe Coast Commercial. Inc.. a California corporation 
Business Name: Coldwell Banker Commercial Oranqe Coast 

This Exhibit is an integral part of the Commeraal Franchise Agreement ('AgreemenC) behnreen Coldwell Banker 
Real Estate Corporation (doing business as Coldwell Banker Commercial Affiliates. Inc. ("Franchiof) and 
Franchisee. This Exhibit shall not be modified except by written agreement signed by both Franchisor and 
Franchisee. If this Exhibit is signed after the "Effective Date" (as defined in the Agreement), thii Exhibit shall 
constitute an amendment to the Agreement as of the laterdate stated below. 

OWNERSHIP INTERESTS IN LEGAL ENTITIES 

I The words "Owner and "Owners" in the Agreement include each "Person" (as defined in the Agreement) who has a 
direct mership interest in Franchisee. If any Owner is a corporation, partnership or other legal entity, Franchisee 
represents and warrants that the Persons named below are the only ones to have an ownership interest in such. legal 
entity and their ownership interests are as stated below: 

Name cif Legal Enm Real Estate Parhers. Inc. 
owners hi^ 

If Member Is an entity that issues capital st& or certiticates of interest ownership, Member shall be required to place the 
following legend on all cerlifkates: 7HE.TRANSFER OF M I S  STOCKnNXREST IS SUBJECT TO THE TERMS AND 
CONDITIONS OF THAT CERTAIN MEMBERSHIP AGREEMENT DATED April 30.2003 BETWEEN Oranqe Coast 

~Cd i fo rn ia  corporation, AND COLDWELL BANKER REAL ESTATE CORPORATION &la 
COLDWELL BANKER COMMERCIAL AFFILIATES. INC. REFERENCE IS MADt 10 S- 
AGREEMENT AND THE RESTRICTIVE PROVISIONS CONTAINED THEREIN." Member shall use its best.effoits to 
place said legend on any p-ly issued stock or wthbtes. 

Names of Persons with Ownership Interests: interests: ' 

If additional legal entities are Owners of Franchisee or if additional Persons have ownership interests in the legal entity 
-- 

listed above, such infomtion is included on additional pages which are attached to. and made a part of, this Exhibit 
- - - -  - 

--- 
- - -  --- - 

Dawson Davenport 
Thomas Thompson 
David Morgan 
Terry Parker 
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EXHIBIT A 
(CONTINUED) 

-Franchiseer 
Legal Name: ~e#&&TWine 

By Date: 
Pnnt Name: urnson Davenport 
hint Tie: President 

. Franchisor: 
Coldwell Banker Real Estate Corporation. a Delaware Corporation. 

C .  Pd-+son Card wc(( 
Smror  dtce Ircs~dtnt- L t ~ (  

Name of Legal Entity: - 9 
Ownership 

Names of Persons with Ownership Interests: Interests: 
I 

Name of Legal Entity: - 
Ownership 

Names of Persons with Ownership Interests: ' Interests: 

Name of Legal Entiw- 
Ownership 

Names of Persons with Ownership Interests: Interests: 
I I 
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ADDENDUM T0,FRANCHLSE AGREEMENT 

THIS ADDENDUM TO FRANCX-IISE AGREEMENT by and between .Coldwell Banker Real Estate 
Corporation ('Tranchisor'3 and Orawe Coast Commercial. Inc, a California corporation 
('?:ranchisee") dated as of April 30.2003 (the "Agreement"), Franchise # I q 9 32 I-Eo0 I. 

1. The Agreeinent is amended by adding Section 19.0 as follows: 

19.0. SPECIAL STIPULATIONS 
The following special stipulations apply to the Agreement and supersede any inconsistent 

or conflicting provisions therein. These stipulations apply onIy to Franchisee and are not transferable or 
assignable. 

19.1 Gross Revenues. From time to time, Franchisee is asked by its clients to 
manage the construction of a tenant improvement or an exterior renovation, rehabilitation of a property. 
There are direct and indirect wsts incurred by Franchisee in rendering such services including, but not 
limited to, insurance premiums, constmction manager and accounting salaries or fees, architectural fees, 
.design fees, etc. These are direct job costs and are not g e n d y  a profit. center to Franchisee. 
Franchisee's clients expect these costs to be a direct pass throughto the client, therefore, notwithstanding 
section 7.1 of the Agreement, Gross Revenues shall not include, and Franchisee sball.not be obligated to 
pay Royalties, Marketing Fees or any other fees to Fhchisor with respect to, reimbursem&ts received 
by Franchisee fiom property owners of direct costs for construction management salaries, architectmil 
and engineering salaiies, appraisal saliriedfees, expense reimbursements for direct out-of-pocket 
expenses of Franchisee, payments to Franchisee for general conditions adoverhead expenses, and 
similar costs. 

2. Except as expressly stated in 'this Addendum, no W e r  additions, modifications or 
deletions to the Agreement are intended by the @es or madeby this Addendum. 

3. The terms of this Addendum and the special stipulations provided for herein are 
expressly confidential between the p d e s .  Iffor any reason the terms of this Agreement become known 
to any third party, with the exception of Franchisee's legal counsel, then these special stipulations may 
become null and void 

4. All capitalized terms not otherwise defined herein shall have the respective meanings 
giveti such t d  in the Agreement. 

5. WAWER OF CLAMS. The Parties hereby agree that in consideration of the 
modifications to the Agreement de-scxi'bed hereinabove (including but not limited to, the various rights 
andlor financing that Franchisor bas provided to Franchisee) Franchisee and all Significant Shareholders 
(as defined in the Agreement) hereby expressly release, remise, acquit and discharge  mic chis or and its 
predecessors, successors, parents, subsidiaries, affiliates, assigns as well as each of their respective 
ofticers, directors, employees and agents (collectively "Releasees') h m  and forever waive and 
relinquish, any and all claims, wunterclaims, rights, setoffs, suits, damages (including, but not limited to, 
compensatory damages, tort damages, contract damages and punitive damages) demands, obligations, 
warranties, covenants, debts and causes of action of every nature, character and description, known and 
unknown, vested or contingent (collectively "Claims") that Fmhisee or its Significant Shareholders, 
individually or wllectively, have or may have against any and all Releasees as applicable including, but 
not limited to all Claims relating in any manner to, or otherwise resulting fiom, or arising out of : (i) the 
relationship between the Parties prior to the execution of the Agreement and this Addendum; (ii) the 
standard Coldwell Banker Unifom Franchise Offeiing Circular; @i) the b c h i s e  sales hamaction (to 
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the extent permitted by law); (i") the Agreement and this Addendum; and/or (v) any other agreements 
(including other franchise agreements) by and between Fmcbisee andlor its Significant Shareholders and 
Franchisor. In providing this releixw, Fmchisee and its Significant Shareholders expressly acknowledge 
that, to the extent the laws of the State of California govern the relationship of the Parties hereto* 
Franchisee and its Significant Shareholders are l l ly  familiar with the provisions of Section 1542 of the 
Civil Code of the State of California and each expressly waives any and all rights under Section 1542 of 
the Civil Code of the State of California which provides as follows: 

"A General Release does not extend to claims which the creditor does- not know or 
suspect to d t  in his fmor at the time of execua'ng Uze releare, which ifknown to him 
must have maLeriaUy aflected his sedement with the debtor." 

IN WlTNESS WHEREOF, the. parties hereto have &used this Addendum to be executed on this 
30th day of-, 2003. - 

"FRANFRANCHISOR*' 

~- 

F- . . 'on 
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